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SAINT LO CONSTRUCTION COMPANY, INC., 
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V. I 

LAWRENCE KOENIGSBERGER, ET UX., IRE^E D. 
KOENIGSBERGER, and INTERVENERS, Appeflees. 


Appeal from the United States District Court forj the 

District of Columbia. 


BRIEF FOR APPELLANT. 


I- 

JURISDICTIONAL STATEMENT. 

Saint Lo Construction Company, Inc., appeals from a 
judgment in favor of the appellees (plaintiffs below) en¬ 
tered in the District Court of the United States for the 
District of Columbia in Civil Act No. 1961-47 on thd 26th 
day of April, 1948, permanently enjoining Saint Lo;Con¬ 
struction Company, Inc., from building, constructing or 
maintaining, or from causing or permitting the building, 
construction or maintenance of an apartment building ;upon 
its unimproved land which consists of the entire froiitage 
on Connecticut Avenue, between Northampton Streep and 
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Oliver Street, N. W., Washington, D. C., known and de¬ 
scribed as Lots 33, 34, 37, 804, 807, 808, 813 and 814 in 
Square 1865 (also as Lots 33 to 37, both inclusive and the 
west 21 feet of Lotj32, Square 1865), (Tr. 256) (App. 56), 
or from utilizing said unimproved land for any purpose 
other than private residences. 

The appellees filed a class action pursuant to Rule 
23(a)(1), Federal Rules of Civil Procedure, “on behalf of 
themselves and all other owners of property ... in Chevy 
Chase, D. C/\ .. ” seeking specific enforcement by injunc¬ 
tive process of certain private residential restrictions. 
Issues were joined with respect to the validity of these re¬ 
strictive stipulations as a basis for equitable recognition 
and specific enforcement thereof. The District Court had 
jurisdiction by virtue of the provisions of Title 11, Section 
306, D. C. Code (1940 ed.). 

The United States Court of Appeals for the District of 
Columbia has jurisdiction by virtue of the provisions of 
Title 17, Section 101, D. C. Code (1940 ed.). 

n. 

STATEMENT OF THE CASE. 

With evidence duly admitted by the Trial Justice 
and tenders of evidence made in the presence of witnesses 
and under the supervision of the Court, the following is a 
statement of the case: 

Under date 14 June, 1890, The Chevy Chase Land Com¬ 
pany acquired a large tract of land situated at a point 
where Chevy Chase Circle is bisected by the Maryland- 
District boundary line; that this tract ran southerly from 
this boundary line for approximately 4 city blocks along 
the east line of Connecticut Avenue and, to some extent, 
southerly from the said circle along the west side of the 
Avenue for a distance of 482.86 feet (Tr. 325); that, under 
date 9 July, 1907, the Chevy Chase Land Company used a 
portion of this tract to create a small subdivision known as 



“Chevy Chase, D. C/\ by filing in the Office of the Sur¬ 
veyor of the District of Columbia a duly approved plat of 
four city blocks of building lots facing, and running back 
one block easterly from, Connecticut Avenue; that this 
subdivision commenced at Chevy Chase Circle arid ran 
south along the east side of the Avenue to the north line of 
Morrison Street (Tr. 322); that, at the time of the creation 
of “Chevy Chase, D. C,*\ and for years thereafter, the 
area and the neighborhood was a country settlement (App. 
171), serviced by horse-drawn vehicles for transportation 
purposes; that in the original deeds from the Chevy jChase 
Land Company to the first grantees of parcels of land in. 


“Chevy Chase, D. CJ\ the following restrictions were im¬ 
posed upon the use of the property thereby conveyed: 


‘‘That any houses upon said premises shall be built 
and used for residence purposes exclusively, except 
stables, carriage houses, sheds or other out-buildings 
for use in connection with such residences; that no 
trade, business, manufacture or sales or nuisance of 
any Hnd shall be carried on or permitted upon said 
premises; that no structure shall be erected ridthin 
fifteen feet of the front or street line of said premises, 
except such as are allowed under the building iregu- 
lations of the City of Washington, and no stable I shall 
be erected except on rear of said premises; no apart¬ 
ment house or apartment houses shall be erected 
thereon, and that no dwelling shall be erected ori said 
lot at a cost of less than $3500.00.” ' 


I 

Subsequently, the Chevy Chase Land Company made 
three subdivisional additions to “Chevy Chase, D: C.” 
(Ex. 2, App. 221). These subdivided areas consumed all of 
the land comprised in the original tract of land, except 
(App. 208): ; 

(a) A parcel of land known currently as Lot 823 
Square 1866, fronting 263.61 feet on Connecticut 
Avenue between McKinley and Northampton Streets 
to a depth of 221.1 feet on Northampton and 112.4$ feet 
on Mc^nley, conveyed by the Chevy Chase Land Com- 
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pany to the District of Columbia without restrictions 
on 7 April, 1897 (App. 210). 

(b) A parcel containing 20,000 square feet of land 
fronting 98.6 feet on Connecticut Avenue between 
Western Avenue and Chevy Chase Parkway, known 
as Lot 1, Square 1863, conveyed by the Chevy Chase 
Land Company to Jessie Newlands Eldridge, without 
restrictions, under date 27 February, 1908 (App. 210, 
Ex. 2, App. 221). 

(c) A parcel containing 40,928.3 square feet of land 
located along the east line of said Lot 1, Square 1863, 
between Western Avenue and Chevy Chase Parkway, 
known as Lot 32, Square 1863, conveyed by the Chevy 
Chase Land Company directly to the Roman Catholic 
Church on 15 June, 1915 (App. 210, Ex. 2, App. 221). 

(d) A parcel of land containing 60,000 square feet 
of land, more or less, located on the west line of Con¬ 
necticut Avenue beginning at Western Avenue and 
running south along the Avenue a distance of 482.8 
feet to a point 66.53 feet south of the present southerly 
line of Northampton Street, originally known as Parcel 
38/3 (Ex. 2, App. 221 discloses area in red lines.) and 
subsequently divided into: 

(1) Lot 808 in Square 1860, containing 14,202 
square feet of current vacant land (Ex. 2, App. 221). 

(2) Lot 821, Square 1860, containing 15,600 square 
feet of land conveyed to the Capital Transit Com¬ 
pany without restrictions under date 10 April, 1940 
(Ex. 2, App. 221), for a public bus terminal. 

(3) Lot 823, Square 1860, containing 19,313 square 
feet of current vacant land (Ex. 2, App. 221). 

(4) A 50-front foot frontage on Connecticut Ave¬ 
nue by a depth of 91.12 feet, dedicated for the exten¬ 
sion eastward of Northampton Street (App. 221). 
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(5) A 66.53. footage on Connecticut Avenue^ being 
the entire avenue frontage of Lot 19, Square 1860, 
conveyed to Edward H. Jones without restrictions 
under date 31 January, 1927 (Ex. 2, App. 221), per¬ 
mitting the erection of four large commercial stores. 

On 10 October, 1909, appellants’ predecessor in 
title, Thomas A. Poole, purchased Lot 37, Square* 1865, 
located in the subdivision known as ** Chevy Chase, p. C.”, 
and erected thereon a large private dwelling at the comer 
of Connecticut Avenue and Oliver Street. The character¬ 
istics of the vicinage remained constant for many years, 
assisted in a degree by the injunctive relief granted the 
said appellant’s predecessor, Thomas A. Poole, in theicause 
entitled Chevy Chase Company vs. Poole, No. 3163, infra. 
Court of Appeals of the District of Columbia, against a 
threatened commercial development of a portion of Parcel 
38/3, located opposite the appellant’s property. Thereafter, 
Ellen T. McReynolds acquired Lot 37, Square 1865, to¬ 
gether with Lots 33, 34, 35 and 36 and the west 21 feet of 
Lot 32 in Square 1865, and improved the premises into the 
showplace of the area (Ex. 45B, App. 224) as a private 
residence. | 

Beginning at or around 1923-1924, in violation qf the 
agreement between the subdivision developers, the Avenue 
frontages of Connecticut Avenue Terrace*\ on thei west 
line of Connecticut Avenue from Livingston Street, north 
for three full city blocks, were converted to commercial 
usages. (App. 213) ! 

In addition to the above specific commercial variaitions, 
the Land Company permitted the following variations: 

(a) Permitted by direct conveyance, without restric¬ 
tions, the erection of a large apartment house op Lot 
1, Square 1863, on Connecticut Avenue, between 'VV'est- 
em Avenue and Chevy Chase Parkway (App. 210). 

(b) Permitted, by direct conveyance to the Roman 
Catholic Church of Lot 32, Square 1863, the erection 
of a large church, school and chancery (App. 210). 
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(c) Permitted, by direct conveyance to the Chevy 
Chase Presbyterian Church of Lots 29 to 32, Square 
1834, the erection of a large church, administrative 
building and subsequently an assembly hall (App. 210) 
on Lots 33 to 37 and ^ of Lot 38. 

(d) Conveying directly to the District of Columbia 
Lot 823, Square 1866, consisting of the entire frontage 
on Connecticut Avenue, between McKinley and North¬ 
ampton Streets, to a depth on Northampton Street of 
345 feet, for the original use as a large public school 
and playground and presently as a neighborhood rec¬ 
reational and athletic center (App. 210). 

Under date 15 September, 1941, Ellen T. McBeynolds 
filed Civil Action No. 12744 against Jacob Zarin and all 
the property owners in Chevy Chase, D. C.”, alleging 
that because of the matters and things hereinbefore men¬ 
tioned, the continued use of her locus in quo in conformity 
with the private residential restrictions originally designed 
by the Land Company was impossible. Mrs. McBeynolds 
prayed for affirmative relief to annul and cancel the re¬ 
strictive stipulations. The trial was had before the United 
States District Court of the District of Columbia in De¬ 
cember, 1943. Six months later, on 14 June, 1944, the Trial 
Justice filed a general order of dismissal without including 
therein any findings of fact or conclusions of law (App. 
57). Sometime before the trial, Ellen T. McBeynolds be¬ 
came financially embarrased, suffering the loss of her 
property at public sale to the National Metropolitan Bank 
of Washington, D. C., the holder of liens thereon. There¬ 
after, the Bank caused itself to be substituted for Mrs. Mc¬ 
Beynolds as plaintiff in the proceedings and continued in 
that capacity to the date of the final dismissal (App. 53). 
After 1 December, 1943, the property deteriorated to *‘a 
disgrace to the neighborhood’^ (App. 107, Ex. 40E, App. 
223), ‘‘nothing could be done with it” (App. 144). 

On 15 April, 1945, the Saint Lo Construction Company, 
Inc., commenced negotiations to acquire the locus in quo. 
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dnring which time it conducted a careful investigation of 
the wishes of the property owners in **Chevy Chaser D. C/% 
the meaning and affect of the prior judicial decision, par¬ 
ticularly in relation to a structure specially desired in 
conformity with the usages existing on Connecticut ^venue. 
The investigation included advice of counsel (App. 61) 
relative to the legal effect of the dismissal of the Mc- 
Reynolds’ action (App. 74). - j 

Many communications were addressed to the owners of 
the lots in Chevy Chase, D. C.” regarding the plans and 
specifications for the new structure proposed by the appel¬ 
lants. Many changes were suggested by the property own¬ 
ers and incorporated in revised drawings. For weeks, the 
plans were in the custody of the nearby Police Precinct 
for examination by the property owners (App. 175)!. These 
plans were deposited with the Zoning Commission! of the 
District of Columbia (App. 79) to accompany an applica¬ 
tion for municipal sanction of the building (App. 17^). On 
32 December, 1945, the Zoning Commission approved the 
plans and reclassified the locii^ in quo to permit its con¬ 
struction (App. 66). In approving the project, the Zoning 
Commission made an extensive study of the area, including 
the commercial activities existing therein and the: public 
need for an expansion (App. 46). Thereafter, the 
plans were approved by the Inspector of Buildings for the 
District of Columbia, and Permit No. 290957 issued to 
authorize the commencement of construction. As soon as 


building material priorities had been authorized |by the 
Civil Production Administration, on or about 201 April, 
3947, the appellant commenced construction of ah eight- 
story apartment building by demolishing the deteriorated 
dwelling previously erected thereon by Dr. Poole' (App. 
176). To this point, the appellant had invested many thou¬ 
sands of dollars (App. 74). 


8 May, 1947, Koenigsberger filed the within action seek¬ 
ing to prevent the appellant from erecting the aforesaid 
apartment house. An answer was filed alleging that 


the private residential scheme and plan for the 


avenue 


I 
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frontages had been hopelessly disrupted and the character 
istics of the vicinage had been so radically altered as to 
render specific performance of the restrictions highly un¬ 
just and inequitable. On 3 November, 1947, the Court 
below, over the objection of the appellant, and on the 
motion of the appellees, denied the attempted intervention 
of McCarthy and Copeland, who had agreed to a relaxation 
of the restrictions (App. 30, 34, 36). On 5 January, 
1948, the appellees filed a motion for summary judgment 
and in the alternative a motion to restrict the scope of the 
testimony, basing the motion upon the doctrine of res 
jtidicata involved in the prior Zarm case. Briefs were filed 
and the matter fully argued before the Pre-Trial Justice 
on 15 January, 1948. After taking the matter under advise¬ 
ment, the Pre-Trial Justice issued an order to the effect 
that res judicata was inapplicable. On 8 March, 1948, pre¬ 
trial stipulations were finally settled whereby the scope of 
the evidence made available to the appellant included all 
changes in the comprehensive scheme of development of 
** Chevy Chase, D. C.”, and all of the changes in the char¬ 
acteristics of the vicinage from the date of the creation of 
the restrictions. In reliance on these pre-trial stipulations, 
appellant prepared its defense, consisting of manifold 
deeds of conveyance, plots, surveys and the testimony of 
many witnesses capable of furnishing testimony of neigh¬ 
borhood changes. The stipulated defense represented in 
expert fees, and otherwise, an extraordinary expense. On 
April 8, 1948, the trial hearing commenced before the Dis¬ 
trict Court. The appellees thereupon renewed their motion, 
based upon the doctrine of res judicata, and the Trial- 
Justice, without ado and on brief statements by counsel, 
announced that he was not bound by any orders or rulings 
of the Pre-Trial Justice and that the defense would be 
limited to physical changes in the vicinage occurring since 
1 December, 1943. All evidence, except changes in the 
physcial characteristics of the vicinage since 1 December, 
1943, were thereafter excluded, including changes in the 
locus in quo as well as any other factual alterations. At 
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tlie conclusion of this limited defense, the Justice found 
that there had been no evidence of svhstawtidL physical 
changes since 1 December, 1943, and without more, granted 
the within injunction against the erection of the structure 
proposed for the appellant’s property. No evidence was 
ojEfered by the appellees in support of injunctive relief. The 
appellant did not enter into any direct contractual relations 
relating to the restrictive features of the locus in quo 
(App. 171). 

The physical things presently existing on Coniiecticut 
Avenue, from Chevy Chase Circle south for seven city 
blocks, testified to by appellant’s witnesses and duly de¬ 
scribed in admitted documents, consist of only eleven dwel¬ 
lings, eight apartment houses, fifty-one business establish¬ 
ments, a bus terminal, a public recreation center mth an 
athletic field, a large church and assembly hall, with thirty- 
five percent of the frontages vacant and unimpiroved. 
Mr. Robert 0. Clouser, Director of Planning, Zoning 
Commission of the District of Columbia, testified !(App. 
64, Ex. 25, App. 222) that all of these frontages were! zoned 
for 60-foot height apartment buildings the entire distance 
from the Circle to Military Road, except for the commer¬ 
cial zoning of the three city blocks on the west side of 
Connecticut Avenue between Livingston and Nortjiamp- 
ton Streets, and on the east side between Northampton and 
Oliver Streets (appellant’s locus m quo). Rufus S.lLnsk, 
President of the Washington Taxpayers Association, real 
estate statistician and analyst, testified (App. 102) that 
not a single private residence had been built on Connecti¬ 
cut Avenue, for its entire city-wide length for twenty years. 
Mr. Douglas S. Brinkley, Planning Engineer, Highway De¬ 
partment, Government of the District of Columbia, testified 
(App. 114, 115) that, by active count, an average of 16,100 
motor vehicles each day traversed Connecticut Avenue at 
Northampton Street, as U. S. Alternate Route Noi 240, 
carrying heavy interstate travel to the western states!; that 
the traffic at Connecticut Avenue and Northampton Street 
consists of heavy movements of mass transportation, in- 



10 


eluding trucks (App. 116, 117), public busses, and other 
commercial vehicles with (App. 130) resultant noises, gas 
and oil fumes and traffic jams from the heavy duty vehicles; 
that the area surrounding the locus m quo has reached 95% 
of the saturation point of land utilization (Tr. 184), with 
the small ^^CJievy ChasCy D, C.” containing but 1% of the 
neighborhood population (App. 132); that, at the curb line 
of Connecticut Avenue in the area of the locus in quOy 
parking on the west side is prohibited in the morning to 
permit the free flow of traffic south and in the after¬ 
noon it is prohibited on the east side to facilitate the 
northerly traffic (App. 137); that, because of the extreme 
traffic hazards in the area, pedestrian barricades have 
been placed at Connecticut Avenue and Oliver Street 
(on the east side) to prevent street crossings other 
than at the point of traffic control devices (App. 122); 
Fred W. Lovejoy, Highway Planning Engineer, Federal 
Koads Administration, testified (App. 138) that in 
peak hours, 28 motor vehicles per minute traverse the 
Avenue abutting the locus in quo; that the area at Con¬ 
necticut Avenue and Northampton Street is a definite 
commercial area and as such, is in true furtherance of 
city highway planning (App. 141). Sergeant Charles F. 
Fox, Metropolitan Police Department, testified (App. 185) 
that the locus m quo is in a heavy traffic area where traffic 
control officers are required to be in daily attendance (App. 
184); that garbage cans, double parking, and many other 
matters of a non-residential character confronted him 
while working in the area from 1943 to ’47; that many 
complaints were made involving the locus m quo relating 
to pests, drunks and juvenile problems requiring an order 
of removal of the improvements by the Commanding Officer 
of the Police Precinct. John A. Christman, Superintendent 
of Traffic, Capital Transit Company, testified (App. 177) 
that at the public bus terminal, opposite the locus in quo, 
914 public busses enter and leave each day, leaving and 
picking up 12,125 persons per day at the terminal. Dr. 
Cyrus W. Culver, owner of Premises 3781 Oliver Street 
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and the only remaining dwelling in ** Chevy Chaser, D. C.” 
located on an avenue lot testified (App. 217) that the effects 
of the bus terminal and other business usages on the avenue 
rendered his dwelling useless as a private residence. 
Edw’ard J. McCormick, 5515 Connecticut Avenu^ (App. 
189), P. Sarah Buffay, 5519 Connecticut Avenu^ (App. 
194), and Edna K. Brandes, 5521 Connecticut Avenue 
(App. 191), the remaining owners of dwellings llocated 
opposite the commercial uses on the west side | of the 
Avenue, testified that their homes are useless as residences 
due to the effect of neon lights, constant traffic horns, gas 
fumes, double parking, heavy traffic and other commercial 
aspects. Mrs. Brandes testified that her friends were re¬ 
quired to use the rear entrance to their dwelling because 
of parking difficulties and business uses. Mrs. iBuffay 
testified (App. 195) that she purchased her property 
in 1947 as a dwelling and stayed there one night btit, due 
to the noise, was unable to sleep. She moved the neixt day. 
Mr. McCormick stated that the front portion of his dwelling 
was entirely unfit for proper rest and his family Were re¬ 
quired to sleep in the rear rooms (App. 190). ! 

Mary Copeland (App. 89) and James T. McCarthy (App. 
106), owners of Premises 3752 Oliver Street and 3765 
Northampton Street, private residences abutting tiie east, 
line of appellant’s property, testified that during the last 
five years the locus in quo has deteriorated to a nuisance, 
although in a rentable condition about four years ago, but 
because of the conditions existing, it was never occupied. 
They offered to testify that appellant’s proposed structure 
would befit the neighborhood and tend to displace a very 
unsightly condition, and that they had examined the plans 
for the new structure, even to suggest changes therein in 
order to reduce to a minimum any adverse effect which the 
building might have upon their abutting residences. The 
vdtnesses attempted to intervene in the proceedings for the 
purpose of arbitrating any damages, if any, t6 their 
property. 

Through Robert 0. Clouser, appellant tendered in evi¬ 
dence (App. 46, 66) the findings adopted by the Zoning 
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Commission to the effect (a) that an expansion of the com¬ 
mercial area between Livingston and Oliver Streets was 
reqnired in the public interest (b) that a continuance of 
the present limited commercial area perpetuates an un¬ 
balanced economy detrimental to the general public. This 
witness further testified (App. 65) that, by reason of 
the commercial zoning across the street, the locus in quo 
became what, in zoning terminology, is considered Problem 
Property with—“ . . . hardly any chance, particularly if it 
were unimproved . . . people just aren’t building homes on 
that type of street”; that the Zoning Commission had re¬ 
fused further commercial zoning on the west side of the 
avenue in order to prevent the creation of additional “Prob¬ 
lem Property” on the east side, similar to the locus in quo 
(App. 173), pending utilization of the present zoning plan. 

Mr. H. D. Scantlin, Chairman of the Board of Real Estate 
Assessors, District of Columbia (App. 156), offered to 
testify that the locus in quo was assessed for purposes of 
taxation for $39,880.00; that the same number of square 
feet of land located in Chevy Chase, D. C.”, and not 
fronting on the Avenue, is assessed for $21,488.00; that 
the same number of square feet of land fronting on the 
west side of the Avenue and used commercially is assessed 
for $253,597.00; that on Connecticut Avenue at Calvert 
Street, several miles nearer the center of the city, a com¬ 
parable sized commercial usage is assessed for $117,045.00; 
that the extremely high values placed upon the commercial 
areas between Livingston and Oliver Streets as compared 
with other commercial islands on Connecticut Avenue re¬ 
sult directly from high retail sales (App. 196). (App. 157). 
The Biggs National Bank, Chevy Chase Branch, attempted 
to avoid any disclosure of its business volumes (App. 181). 

Mr. C. P. Jacobson, President of the National Metro¬ 
politan Bank of Washington, offered to testify (App. 163) 
that from the time when the bank was forced to take over 
the locus in quo to the date it was sold to the appellant, the 
dwelling was unrentable as a private residence and regard¬ 
less of maintenance costs incurred, its deterioration could 
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not be arrested. Harvey L. Warwick, Architect, tjestified 
(App. 143) that the former dwelling was beyond utilization, 
and tendered testimony (App. 172) that the proposed build¬ 
ing to be erected was of the latest design for an exclusive 
class of tenant; that it was completely fireproof, with eight 
floors containing 142 air conditioned units; that the struc¬ 
ture will face the Avenue with a sun-terrace embracing 
approximately 40% of the Avenue frontage, appropriately 
landscaped and designed for use by the tenants as si recre¬ 
ational or rest terrace above and away from the hazards of 
traffic; that the new structure would be distant 70 feet from 
the nearest abutting owner (App. 172), 

V. Stuart Davis, District Lawyers and Washingtoii Title 
Insurance Company, testified (App. 211) that in th^ com¬ 
mercial area on the west side of Connecticut Avenue, be- 

^ I ' 

tween Livingston and Northampton Streets, sixteep per¬ 
sons own the fee-simple title to the 55 business houses, and 
that four persons, including Jacob Zarin, own 37 of the 
establishments; that Jacob Zarin also owns the entire va¬ 
cant frontage in ** Chevy Chase, D.C.** on Connecticut Ave¬ 
nue between Morrison and McKinley Streets; that the as¬ 
sessed valuation for tax purposes of the Zarin holdings in 
the commercial area aggregates $297,000.00; that the said 
Zarin purported to be the same person named in the prior 
proceeding heard in December, 1943 (App. 212). j 
Rufus S. Lusk, Fred A. Tweed and Frank J. Luchs|(App. 
158), real estate experts, offered to testify that the locus in 
quo contained 39,000 square feet of land and was valfied at 
$14.00 per square foot without the burdens imposed by the 
private residential restrictions, while with the burdens, 
its value on the present market was 50 centk per 
square foot; they further offered to testify as to tbe use¬ 
lessness of the avenue frontages for private residencies. 

The new factual developments occurring since the; prior 
Zarin hearing in December of 1943 are as follows: j 

(a) Daily motor traffic has increased from 9,500 ve¬ 
hicles to 16,100 vehicles (Tr. 115, 121,144, 146, 152). 
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(b) In lieu of a public school on Lot 823, Square 
1866, a large public library and recreational-athletic 
field has been activated (Tr. 115, 213). 

(c) A public hack stand was re-activated across the 
street from the locus in quo (Tr. 285). 

(d) A large tourist home was established at 3733 
Morrison Street upon a lot fronting on Connecticut 
Avenue (Tr. 242), and another at 5519 Connecticut 
Avenue (Tr. 297). 

(e) Since 1 December, 1943, the locus in quo, caught 
in a hopelessly economic stalemate, has progressively 
deteriorated to a common nuisance (Tr. 146, 232, 233). 

(f) The Zoning Commission on 12 December, 1945, 
in the public interest, granted municipal sanction to 
the commercial expansion of the frontages on Con¬ 
necticut Avenue, south of Oliver Street (Tr. 54). 

(g) Many of the commercial establishments have 
been remodeled, enlarged and the type of business al¬ 
tered* (Tr. 216, 218, 219), with the volume of business 
correspondently increased (Tr. 219). (Eefer to run¬ 
ning description of motion pictures displayed in Court 
below (Tr. 161, 166). Liquor stores, shoe stores, and 
markets were added as new usages to the area (Tr. 
145,148). 

(h) That all of the abutting property owners now 
desire this new type of improvement (App. 88, 106, 
217). 

m. 

STATEMENT OF THE POINTS. 

1. The Court erred in holding that the judgment of dis¬ 
missal in the case entitled Ellen T. McReynolds v. Zarin, 
et al.f Civil Action No. 12744, United States District Court 
of the District of Columbia constituted such a judicial 
decision as to require the application of the doctrine of 
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res judicata j limiting the scope of assertable defenses in a 
subsequent proceeding seeking specific enforcement of the 
restrictive provisions contained in the chains of title to lots 
and parcels of land in Chevy Chase, D, C.” (App. 1216). 

2. The Court erred in failing to find that the uiicontra- 
dicted evidence concerning matters and things occurring 
after the hearing in the aforesaid Zorin case when 
considered in conjunction with conditions which, i in the 
absence of any findings of fact in the said proceed¬ 
ings, must be assumed to have existed at the tim^ there¬ 
of, disclosed such drastic changes in the comprehensive 
scheme of private residential development for Chevy 
Chase, D, C.” and in the general character of the vicinage 
as to make inequitable, a specific enforcement of the re¬ 
strictions on the use of the land fronting on Connecticut 
Avenue (App. 55, 56). i 

Ij. The Court erred in refusing to find, upon the!uncon¬ 
tradicted evidence admitted or evidence of physical facts 
duly tendered, that the restrictions on the use of the *Whevy 
Chase, D. C.** frontages on Connecticut Avenue impose an 
undue burden on the locv^ in quo because of a failure to 
carry out the comprehensive scheme of development origi¬ 
nally designed for said frontages by the Chevy Chase Land 
Company, and because of the failure of the vicinage !to con¬ 
form to the planned scheme of development of said! front¬ 
age, reducing the locus in quo to a common nuisanpe, and, 
further, in refusing to find that to enjoin the erection of 
the proposed structure on the locus in quo would resqlt only 
in extreme hardship to appellant, whereas to peripit the 
erection of said structure would in no wise injure the re¬ 
maining property owners in the subdivision but, on the 
contrary, would establish an appropriate utilization of 
said frontages in conformity with the vicinage (App. 55, 
56). 

4. That the granting of injunctive relief was abitrary 
and an abuse of judicial discretion (App. 55, 56). j 
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5. The Court erred in refusing to allow testimony estab¬ 
lishing that the specific enforcement by the judicial branch 
of the sovereign of the restrictive stipulations applicable 
to the avenue frontages of Chevy Chase, D. C.”, would 
be in furtherance of a commercial monopoly existing in the 
area, to the detriment of the community and, contrary to 
the official plans for the civic development of the area, 
therefore, against public policy (App. 43 to 48, 73, 211, 
Tr. 300, App. 47, 71). 

6. The Court erred in refusing to allow evidence estab¬ 
lishing the current number of automobile' accidents occur¬ 
ring on Connecticut Avenue in the area of the locus in quo 
(App. 156), and the adverse influence of the commercial 
areas upon the locus in quo as a private residential area 
(App. 72, 102). 

7. The Court erred in refusing to allow abutting prop¬ 
erty owners in ** Chevy Chase, D. C.”, as dominant tenants 
of the easement, to intervene in the proceedings for the 
purpose of establishing their right to arbitrated damages 
in lieu of specific enforcement and to partially waive the 
effect, if any, of the restrictive stipulations (App. 36). 

8. The Court erred in refusing to permit in evidence 
the plans, specifications and pictorial description of the 
structure proposed for the locus in quo, to which the in¬ 
junctive process was directed, its lot locations, design and 
suitability to the vicinage (App. 87). 

9. The Court erred in refusing to admit the testimony 
of duly qualified experts describing to the current ineffec¬ 
tiveness of the restrictive easements insofar as preserv¬ 
ing the avenue frontages as economical areas for private 
residential utilization, or the future development thereof 
as a private residential area, the market value of the locurS 
in quo as a restricted residential parcel and its market value 
as a modified area in conformity with the vicinage (App. 
67, 99, 147, 158. 
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10. Tlie Court erred in refusing to follow the pattern of 
trial, issues and matters of law settled by the Pre-Trial 
Justice in accordance with Federal Eules of Civil Proce¬ 
dure (App. 38, Tr. 15). ' 

I 

IV. 

SUMMARY OF ARGUMENT. 

1. The small four block subdivision known as Chevy 
Chasef D, C.” is but a fraction of the larger tract of land 
owned by the Chevy Chase Land Company when lit im¬ 
posed private residential restrictions upon lots in this sub¬ 
division. . Both within the restricted area and o;utside 
thereof, but within the boundaries of the larger trivet of 
land, the developer failed to proscribe an adequate pjan or 
scheme for the neighborhood residential development in 
order to authorize equitable recognition for specific per¬ 
formance of any restrictions contained in appellant ^si chain 
of title. By reason of changes in the characteristics of the 
vicinage as well as the disruption of the plan or scheime for 

Chevy Chase, D. C.”, the purposes for which the re¬ 
strictions were first adopted in 1907 have failed insofar as 
the Connecticut Avenue frontages are concerned and'their 
former effectiveness cannot be restored by the specific 
performance thereof or by any other means. The specific 
]ierforma7ice of these restrictions insofar as the avenue 
frontages are concerned merely places great hardship upon 
the appellant’s property with no benefit resulting there¬ 
from to the appellee. j 

2. The doctrine of res judicata as applied below to 
restrict appellant’s evidence to only physical changes 
in the vicinage occurring since 1 December, 1943, the idate 
of a prior judicial proceeding, entitled McReynolds v. 
Zarvn, was inapplicable for the reason that the issues! and 
demands in the former proceeding were entirely distinct 
from the issues drawn in the instant appeal. Moreover, no 
specific finding was, or could have been, made in the pre¬ 
vious trial controlling any of the issues drawn ini the 

i 

i 

j 
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present proceeding to warrant even the application of the 
subordinate doctrine of collateral estoppel. 

3. The Trial Justice erred in refusing to admit in evi¬ 
dence or evalue the wishes of the property owners in the 
restricted subdivision known as ** Chevy Chase, D. C.*\ 
concerning the limited effect which appellant’s structure 
would have upon the properties owned by the appellees 
and thus aid in the proper balancing of the equities. 

V. 

ARGUMENT. 

1 . 

Both within and without the small restricted area, but 
within the boundaries of the parent tract, the developers 
failed to provide an adequate scheme for a neighborhood 
residential development. By reason of changes in the char¬ 
acteristics of the vicinage and the disruption of the original 
plan for Chevy Chase, D. C,”, the purposes for which the 
restrictions were first adopted in 1907 have failed insofar 
as the Avenue frontages are concerned. 

(1) Private Restrictions Upon the Future Use of Real 
Property by Subsequent Grantees. 

Although it recognizes the right of a grantor, by stipu¬ 
lations in deeds of conveyance, to dispose of an estate ab¬ 
solutely or by a qualified grant, or to regulate the manner 
in which the estate shall thereafter be utilized, neverthe¬ 
less, at the same time, the law recognizes the general eco¬ 
nomic benefit flowing from a free and unobstructed fee- 
simple estate. It will, therefore, insist that the grantor 
assume the burden of perfecting a qualified, or restricted 
estate so as to render such grants unassailable. It has 
been held that restrictions in the free usages of fee-simple 
estates must be self-operative except for the application of 
the remedy itself. In V<m Duyn v. Chase S Co., 128 N. W. 
300; 149 Iowa 222 (1910), the Court said: 
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! 

I 

it 

. . it is not to be overlooked that the law favors 
the utmost freedom in the dealing with real property. 
It is recognized as an article of commerce. !As new 
wants develop, and business increases and expands, the 
uses to which (Sic) devoted are constantly changing. 
To tie up realty with restrictions and prohibitions, 
where the fee is conveyed is opposed to the! settled 
policy of the country; and for this reason in constru¬ 
ing deeds containing restrictions and prohibitions as 
to the use, doubts are to be resolved in favor, of the 
free use of the property ...*’. 

It is the position of the appellant, that this principle 
applies as well to the contextual construction of restrictive 
stipulations, as to the style and manner of their creation, 
particularly when these restrictions take the form of equi¬ 
table easements.”* An equitable easement arises only as a 
result of the comprehensive scheme of neighborhood 
development. In construing the validity of the style and 
manner of the creation of such a plan or scheme, as‘in the 
case of construing the language of the restrictive stipula¬ 
tion itself, the courts favor the utmost freedom in the 
dealing with real property”. I 

! 

(2) Equitable Easements. 

The reason suggested for the equitable recognition 
of this type of right rests upon the fact that subsequent 
grantees cannot, in good conscience, refuse to fulfill!prior 
stipulations, honestly entered into and made for the general 
benefit of their neighborhood. The principal requirement, 
however, is a comprehensive neighborhood plan or scheme. 
Without it, no basis exists for its recognition. In mahy of 
the authorities to be hereinafter mentioned, the equitable 
easement failed for lack of an adequate scheme orl plan 
either in its ori^nal establishment or by reason of the 

• In a private restriction case, the court in O'Dea, et al. v. TJgnon, 

et al., 107 At. 794,-N. J. Eq.- (1919) said: “ ... in cases of 

this class, the right of the compliant must be clear before a| court 
of equity can be justified in restricting another in the uses to Which 
he may lawfully put his property . ..”. Also Ewertsen v. Gerstenberg, 
57 N. E. 1051; 186 HI. 344 (1900), infro. 

i 
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plan’s relative disintegration at subsequent periods of 
time. Mulligan v. Jordan, 24 At. 543; 50 N. J. Eq. 543 
(1892). Upon proof of a comprehensive plan or scheme 
for the neighborhood, and due notice thereof to the de¬ 
fendant, a court of equity will proceed toward the recog¬ 
nition of the easement regardless of the fact that many 
ordinary rules of legal liability may be lacking. Indeed, 
drastic departures from ordinary rules of legal liability are 
apparent under this equitable principle:— a total lack of 
privity of contract may exist; moreover, it is not essential 
that the restrictive stipulations qualify as a covenant run¬ 
ning with the land; nor do the restrictive stipulations need 
to be repeated in each subsequent conveyance of the parcels 
in the particular chain of title; nor do the covenants need 
to be expressed .as binding upon subsequent heirs and 
assignees. McNeil v. Gary, 40 App. D. C. 397 (1913); 
Torrey v. Wolfes, 56 App. D. C. (1925); Corrigan v. 
Buckley, 55 App. D. C. 30 (1924). In recognition of the 
easement, the chancellor in effect creates a dominant and 
servient estate within the subdivided development,—the 
benefits and burdens to be enjoyed, inter sese, by the indi¬ 
vidual owners of the parcels of land. It follows that while 
these drastic departures are indulged, great care and 
caution is exercised by a chancellor in determining its 
existence, for otherwise, these extraordinary departures 
may well overflow their proper field. Surely, such an ease¬ 
ment is not to be recognized as existing by the mere pro¬ 
duction of the written stipulation as was done in the Court 
below. 

A further indication of the necessity of a presently ex¬ 
isting comprehensive plan or scheme in order to perfect 
the equitable easement, is the fact that the particular estates 
are founded upon mutual obligations of the owners of the 
separate parcels of land. To exist the easement presup¬ 
poses complete and continuing mutuality and a reciprocal 
exchange of benefits and burdens. If one parcel must bear 
the burden of a servient tenement without reciving a re¬ 
ciprocal benefit as a dominant tenant, the theory utterly col- 
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lapses. Such mutuality can only exist in a comprehensive 
plan or scheme, etfectively established and adequately main¬ 
tained. Hart V. Little, 103 Misc. 620; 171 N. Y. S. 6 (1918). 

In Davidson v. Dunham, et cd., 144 N. Y. S. 489; 159 App. 
Div. 207 (1913), the Court said: 

] 

There is no covenant directly between the parties, 
and in order to establish an equitable agreement, 
through the common grants and by way of mesne con¬ 
veyances, there must exist a mutuality of obhgation 
and benefit ...’’. j 

See also: Webber, et al. v. Landrigan, 215 Mass. 221; 102 
N.E. 460 (1913). I 

In Davidson v. Dunham, et al., 152 N. Y. S. 16 '(1915), 

the Court again reviewed the problem, saying: | 

i 

‘‘It is very clear that the exemptions of lotsi 21, 22 
and 23 from this restrictive covenant was not the re¬ 
sult of inadvertence or carelessness. It is apparent 
that it was intentional. The facts that lots 21, ^2 and 
23 were deliberately conveyed without restriction goes 
a long way to establish that there never was a general, 
mutual, uniform plan of restriction . . .”. 

I 

The point upon which the appellant relies relates ito the 
failure of the easement as to lots fronting on Connecticut 
Avenue. It has been repeatedly held that a partial defect¬ 
iveness of a comprehensive plan or scheme will not dlestroy 
the restrictions upon the remainder of the development. In 

Humphreys, et al. v. Ibach et al., 160 At. 531,-N. J.- 

infra (1932), it was held: | 

“. . . The plan and the protection it gives to those 
who have made their homes on the tract in reliance 
thereon fails only so far as the plan is inequitable. 
Beyond that, it remains valid and enforceable .j. 

* In Hurd v. Albert, 3 P. (2) 545, 214 Cal. 15 (1931), the court said:- 
“. . . the conclusion here reached affects only the particular proper¬ 
ties of plaintiffs and defendants, and it does not by any i means 
follow that the integfrity and validity of the restrictions obtaining 
as to the other property in this subdivision are in any way 
affected . . 
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In support of the theory that the lots in Chevy Chase, 
D.C.** fronting upon Connecticut Avenue fail to fall within 
any existing plan or scheme of a comprehensive neighbor¬ 
hood development for private residential usages, appellant 
relies upon the following points: 

(a) In the establishment of the plan or scheme, the 
Chevy Chase Land Company failed to include compar¬ 
able restrictions in the parcels of land to the north, 
south and west of appellant’s parcels of land, thus 
exposing it to a 75% non-residential usage. 

(b) By virtue of the non-residential exposures in 
(a), and by reason of a general change in the char¬ 
acter of the neighborhood in the vicinity of locus in 
quo, a workable plan does not presently exist for any 
of the parcels fronting on Connecticut Avenue. 

(a) In the Establishment op the Plan or Scheme, the 
Chevy Chase Land Company Failed to Include Com¬ 
parable Restrictions in the Parcels of Land to the 
North, South and West of Appellant’s Parcel op 
Land, Thus Exposing It to a 75% Non-Residential 
Usage. 

In Laverock v. Allen, 130 At. 615, 2 N. ,1. Misc. 637 
(1924), the question of the necessity of a comprehensive 
plan and scheme of neighborhood development to support 
an equitable easement was definitely settled: 

*‘To constitute a neighborhood scheme of restric¬ 
tion, the scheme must be universal; that is, the restric¬ 
tions must apply to all lots of like character brought 
within this scheme. Unless it is universal, it cannot 
be reciprocal. If it is not reciprocal, then it must, as 
a neighborhood scheme, fall . . .”. f 

In the present appeal, it is felt that the above rule has 
positive application to the manner in which the Avenue 
frontage of Chevy Chase, D. C.” were planned. In the 

t In a subsequent decision in which Laverack v. Allen was cited, the 

court in Cevasco v. Westwood Homes. Inc., 15 At. (2) 140-N. J. 

Eq.- (1940), infra, the court again refi:^ to enjoin for failure of 

an adequate plan. 
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original plan, the appellant’s parcels were so situated as to 
be left entirely without lateral protection against the re¬ 
sultant non-residential uses in the area. By virtue'of the 
failure to establish minimum bulwarks against non- 
residential encroachments, one can readily obserye the 
vulnerability of the appellant’s parcels. The abnormal 
impact of these encroachments upon the locus in quo was 
caused by a total insufficiency of original planning. |A full 
and complete scheme with sufficient protection against both 
intra and extra deviations definitely would have arrested 
the steady decline of the property—at least to a reasonable 
degree short of its status as a common nuisance. The indis¬ 
putable deterioration of the property, even in the face of 
the many efforts of its previous owners to prevent it^ bears 
witness to the fact that the scheme itself, if pijoperly 
established, would have lessened its downward trend. Or¬ 
dinarily, defective features of a restricted plan or scheme 
must be established by factual supposition—or by|a fac¬ 
tual evaluation of the future events, but here we have a 
situation whereby the defectiveness is established by 
irrefutable events.* 

The abortive features of the scheme relate directly to 
the manner . in which the Connecticut Avenue frontages 
were originally designed. Prior to the creation of *\Chevy 
Chaise, D. under date 7 July 1907, but at ^ time 
w’hen the Land Company actually owned the i entire 
tract of land, it conveyed, without restriction, thei entire 
frontage on Connecticut Avenue; to wit, 263.60 feet, be¬ 
tween McKinley and Northampton Streets, to the District 
of Columbia (App. 210). Shortly thereafter, this property 
was devoted to school purposes, and subsequently to gov¬ 
ernmental offices and presently to athletic enterprise^. Not 

I 

* Exhibit 2 (App. 221), shows the outline of *‘Chevy Chase], D. C”, 
(colored in red in the transcript) with not a single private dwelling 
facing Connecticut Avenue within said subdivision, with |60% of 
frontage vacant, 35% used for non-private purposes. This exhibit, as 
well as Exhibit 25, App. 222, depicts the commercial usages prevailing 
on the west side of Connecticut Avenue and the usages to which 
Parcel 38/3 has been placed, with a complete multiple family usage to 
Military Road, a distance of seven blocks south of the District Line. 

I 

i 

I 

j 

i 
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only does this building occupy the frontage just mentioned, 
but encroaches upon other lots subsequently conveyed to 
the District of Columbia with private residential restric¬ 
tions. After the creation of Chevy Chase, D. C”, the 
Land Company conveyed to the Chevy Chase Presbyterian 
Church a 184.75 foot frontage on Connecticut Avenue be¬ 
tween Oliver Street and the Circle for use as a house of 
religious worship and assembly hall, making no provisions 
in the deed for the continuance of the private residential 
scheme contemplated for the subdivision ;t this site has 
become an active religious meeting place within the shadow 
of appellant’s property, separated only by a single struc¬ 
ture owned by one Cyrus W. Culver which latter property 
has likewise been absorbed by the non-residential features 
encroaching the area. (Refer to Culver depositions, App. 
219). 

Pointing to the areas without the subdivision, it is again 
noted that this same ^^Chevy Chase, D. C.” was cut out of a 
much larger tract. Out of the balance of this tract, pieces of 
land were used by the Chevy Chase Land Company to fur¬ 
ther disrupt the plan.” One of these pieces was Parcel 
38/3, located on the west side of Connecticut Avenue oppo¬ 
site **Chevy Chase, D. C.^\ and the other a piece to the 
immediate north thereof, known as Lot 1, in Square 
1863, totaling in area about 50,000 square feet of land.* 
In both of these tracts of land the Land Company refused 
to include the protective restrictions similar to those in 

Chevy Chase, D. C.”, Subsequently, an apartment 
house was constructed on Lot 1, Square 1863, bearing 
premises No. 5863 Chevy Chase Parkway, abutting the 

tin Rombauer, et al. v. Compton Heights Christian Church, et al., 
40 S. W. (2) 545, 3M Mo. 1 (1931), it was held that a house of religious 
worship violated a restrictive covenant requiring “private residences 
or bmldings for residential purposes.” Very shortly thereafter this 
usage was extended back 247% feet over specifically restricted areas 
(App. 210) to house an assembly hall equipped with loud speakers, 
office furniture, etc. 

* Refer, also, to Lot 32, Square 1863, which was a part of the original 
tract. The Chevy Chase Land Company, conveyed this directly to 
the Roman Catholic Church for the erection of a large church and 
parochial school. Both Lot 1 and Lot 32, Square 1863, are shown on 
Exhibit 2 (App. 221). 
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northerly line of ** Chevy Chase, D. C.”. Parcel 38/3, after 
** Chevy Chase, D. C.” had been cut out of the; larger- 
tract, was left unsubdivided on the west side of Connecti¬ 
cut Avenue. The refusal of the Land Company to:include 
protective restrictions in Parcel 38/3 caused additional 
commercial usages. The Land Company, while still owner 
of Parcel 38/3, actively proceeded to commercialize the said 
parcel only to be enjoined from so doing.f Despite this ad¬ 
verse ruling, the Land Company again circumvented! the re¬ 
strictions regarding Parcel 38/3, by causing Northampton 
Street to be extended through to Connecticut Avemie, thus 
splitting the original Parcel 38/3. This left a 60 foot front¬ 
age on the Avenue, south of Northampton Street. There¬ 
after, by omitting restrictions, the Land Company per¬ 
mitted the erection of business establishments on the front¬ 
age south of Northampton Street, (now described as! Lot 19 
in Square 1860), as follows: i. e., Chevy Chase Phairmacy, 
Brentano’s Book Shop, Chevy Chase Circle Flower Shop 
and a United States Post Office. These usages are located 
directly across the street from appellant's land. Ip addi¬ 
tion, another portion of Parcel 38/3 (now known jas Lot 
821, Square 1860), was, in very recent time, conveyed to 
the Capital Transit Company without restrictions.! As a 
result, a very busy and noisome bus terminal presently 
abuts the locus in quo. In order to fairly estimate the 
restrictive nature of the neighborhood at and around the 
time of its creation, attention is directed to the subdivision 
across the Avenue from **Chevy Chase, D. C.”, knbwn as 
^^Connecticut Avenue Terrace”. At the time of its creation, 
the developer of Connecticut Avenue Terrace” agreed 
wdth the Chevy Chase Land Company to follow comparable 
restrictions for private residential development (App. 213). 

t Entitled Chevy Chase Land Company V. Poole, 48 App. D| C. 400 
(1919), supra: “The plots, signs, advertisements and contracts^ to say 
noting of the admission, leave no room for doubt that purchasers of 
diis Chevy Chase ... property had a right to understand, and did under¬ 
stand, that Parcel 38 over 3 was included in the general scheme for 
the development and sale of property of the (Chevy Chase) Land 
Company . . .”. 
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In the beginning, this composite neighborhood consisting 
of ** Chevy Chase, D. C.”, Parcel 38/3, the frontages in 
Square 1863, and ^‘Cormecticut Avenue Terrace” pur¬ 
ported to be a restrictive residential area only to disinte¬ 
grate completely with respect to the frontages of both sub¬ 
divisions. In Fisher v. T. W, Griffith Realty Company, 
infra, the Court said: 

‘‘Whether that hope and anticipation would be 
achieved or not depended, of course, upon whether the 
undeveloped property and the property unrestricted in 
the immediate neighborhood should be developed upon 

a corresponding scale_It is apparent, of course, that 

if the other side of the street facing the restricted 
area should be developed in a manner not consistent 
with the plan of those entering into the agreement, 
the purpose of the agreement would fail . . 

In order to equalize this dislocation of benefits,* appel¬ 
lant proposes to improve its property with a modern apart¬ 
ment building with auxiliary commercial establishments 
on the street frontages of Connecticut Avenue—and this to 
conform, in but a minimum degree, to its present surround¬ 
ings. In American Carnal Coal Company v. Indiana Cotton 
Mills, 134 N. E. 891, 78 Ind. App. 115 (1922), the court, 
under similar conditions, said: 

“Conceding that appellant (party seeking an in¬ 
junction) may have some equity, though it is intangible 
in the averments of the complaint, the equities of the 
appellee are so manifest and so strong that the maxim 
that where the respective equities are not equal, the 
stronger or more meritorious one will prevail re- 

• In Sanford v. Kerr, 83 At 225, 80 N. J. Eq. 240, 40 L. R. A. (NS) 
1090 (1912), the court in effect modified similar restrictions, saying: 
“In a gener^ or neighborhood scheme, the burden follows the benefit, 
and when, by reason of abandonment acquiesced—in violations, 
change or character of the neighborhood or other sufficient cause, the 
benefit to the property owners affected by the scheme is totally or 
partially destroyed or impaired, the accompanying burden undergoes 
a corresponding modification . .This case was cited directly by the 
Supreme Court of Kansas in Clark v. Vaughn, 292 Pac. 783; iM Kans. 
438 (1930), infra, when it said: . . the changes in the immediate 

vicinity .. . (make apparent) the unequal reciprocal protection which 
^ould make the enforcement. . . very burdensome . . .”. 
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gardless of which accrued first in order of time,! applies 
forcefully under the circumstances of this case. . . . 
(Citing Page v. Murray, infra.) 

I 

The appellant vigorously contends that the Avenjue plan 
or scheme of the Land Company was never properly 
created.y Forced by circumstances to conform! to an 
abortive plan, or be completely destroyed, appellant should 
not be prevented from doing so, particularly under the 
theory of a specific enforcement of an equitable easement. 
In Hifniphreys et al. v. Ibach et ah, supra, it was stated: 

“The reason that uniformity is required is to 
afford to each lot owner a protection equal to;the re¬ 
st i-ict ion. It would be inequitable to restrain aii owner 
from building two houses on his lot when his neighbors 

are at liberty to build two on a similar lot. . . .j ” 

( 

As proof of the present hopelessness of the neighbor¬ 
hood scheme, let us examine the avenue in the prospective— 
i. e., after the erection of the appellant's structure. On 
the east side of Connecticut Avenue, commencing! at the 
Circle and proceeding southward, we find a large! apart¬ 
ment house, a church and assembly hall, a single private 
dwelling, facing otf the Avenue, appellant's apartment 
house, a public library and recreation center and, finally, a 
city-block frontage of vacant land;* while qn the 
west side of Connecticut Avenue, opposite these frontages, 
starting again at the Circle and proceeding south, we find 
a vacant parcel, a large bus terminal, another vacant par¬ 
cel, and from then on south for three city blocks, multiple 
commercial stores. It becomes apparent that appellant’s 
structure definitely conforms to the present scheme adopted 

■ i 

t In Castleman v. Avignone. infra, this Court has said: ... The equi¬ 
table right of action seems to be dependent as much on the fact of the 
general scheme as on the covenant . . i 

* Consisting of Lots 30, 31, 32, 90, 91 and 813 in Square 1867, owned 
by Jacob Zarin who is the largest individual owner of the corhmercial 
usages on the west side of Connecticut Avenue (App. 212). Refer to 
findings of Tuning Commission relative to monopoly features of the 
existing commercial island and its effect upon the community (App. 
47). I 
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for the Avenue. Nothing could be more convincing tha^ 
the plan originally designed for ** Chevy Chase, D.C/^ was 
defective, for otherwise, such an improvement as the appel¬ 
lant’s could not fit so conveniently into the present pattern. 
By permitting the ** Chevy Chase, D. C.” frontages on the 
Avenue to conform in this manner, a court of equity would, 
in effect, correct the injustices already perpetrated. 
Cevasco v. Westwood, Homes, Inc., supra. 

(b) By Virtue op the Non-Residential. Exposures in (a), 
AND BY Reason of a General. Change in the Character 
of the Neighborhood in the Vicinity of locus in quo, 
A Workable Plan Does Not Presently Exist for Any 
OF THE Parcels Fronting on Connecticut Avenue. 

In this jurisdiction it is now firmly settled that the ful¬ 
crum upon which recognition of an “equitable easement” 
operates is the continued reciprocal benefits and burdens 
resting upon the respective parcels of land.t In the event 
of a material change in the use of the surrounding land, 
since the date when the former owners entered into their 
restrictive undertakings, and, as a result, a complete dis¬ 
arrangement of benefits and burdens occurs, a court of 
equity will refuse relief on the basis that an easement no 
longer exists. In McClure v. Leaycraft, 75 N. E. 961; 183 
N. V 36 (1905) infra: 

“This new condition has already affected, in various 
ways and degrees, the uses of property in its neigh¬ 
borhood and property values. It has made the de¬ 
fendant’s property unsuitable for the use to which by 
the covenant of his grantor it was appropriated and 
if, in the face of its enactment and the contingencies 
flowing from it, the covenant can stand any where, it 
surely cannot in a court of equity ...” 


t In Sanford v. Kerr, supra, to repeat—“. . . the burden follows the 
benefit, and when by . . . change of character of the neighborhood . . . 
the benefit to the property owners ... is totally or partially destroyed 
or impaired, the accompanying burden undergoes a corresponding m^i- 
fication . . 
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As the relief available for the enforcement of th^ equit¬ 
able easement is not absolute, a person seeking suqb relief 
must take into consideration the changed circumstances 
which have occurred since the restrictions were created. 
In Page v. Murray, 19 At. 11; 56 N. J. Eq. 325 i(1889), 
supra, the court said: I 

“Immediately beyond the northerly limits; of the 
land which is subject to the covenant the character of 
Valley Street has been determined by the erec^tion of 
more than 20 houses that have cost less than $3,000 
apiece. They extend to the very boundary of the land 
included within the covenant and establish that more 
expensive houses must ultimately be unmarketaWe and 
unprofitable in that street. I 

I 

“In this situation it manifestly would be inequitable 
to deprive the defendant of the privilege of conform¬ 
ing the building upon his property to the character of 
the buildings surrounding it. (Italics supplied.) 

i 

Sec also: Oryie v. Fridenberg, 32 At. 832: — Pa. — 1(1891). 

i 

In this jurisdiction, the aforegoing principle hajs been 
given complete approval. In Castleman v. Avignon, 12 Fed. 
(2) 326, 56 App. D. C. 253 (1926), infra, this Court; stated 
the rule in the following comprehensive manner: | 

“. . . Equity will not as a rule enforce a restriction 
where by the acts of the grantor who imposed it, or 
of those who derived title under him, the property, and 
that in the vicinage, has so changed in its character and 
environment and in the uses to which it may be put as 
to make it unfit or unprofitable for use if the restric¬ 
tion be enforced. . . | 

In the Castleman case this principle, although approved, 
was held inapplicable because the building line restriction 
was equally adaptable to the admitted changes. This | Court, 
hou’ever, cited with approval the following decisions: 

Jackson et al. v. Stevenson et al., 31 N. E. 69l; 156 
Mass. 496 (1892). 


i 
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Trustees of Columbia College v. Thacher, 87 N. Y. 
311; 41 Am. Rep. 365 (1881). 

Pa^e V. Murray, 19 At. 11; 46 N. J. 325 (1889), 
supra, 

McClure v. Leaycraft, supra. 

Amermam v. Deane, 30 N. E. 741; 132 N. Y. 355 
(1892). 

Roth V. Jung, 79 N. Y. S. 822; 79 App. D. 1 (1903). 

Ewertsen v. Gerstenberg, supra. 

Beeves v. Constable, 84 N. Y. S. 592; 87 App. D. 352 
(1903). 

Batchelor v. Hinkle, 104 N. E. 629; 210 N. Y. 243. 

These decisions have been reviewed by most of the ap¬ 
pellate courts of our country with complete approval. 
Perhaps Jackson et al. v. Stevenson, et al., is most fre¬ 
quently cited, including the Supreme Court of the United 
States (189 U. S. 334). A portion of its text is as follows: 

“Assuming these points in favor of the plaintiffs, 
we are nevertheless of the opinion that an injunction 
should not be granted in the present case. It is evi¬ 
dent that the purpose of the restrictions as a whole 
was to make the locality a suitable one for residences; 
and that owing to the general growth of the city, and 
the present use of the whole neighborhood for business 
(areas outside of the restricted zone) this purpose 
can no longer be accomplished. . . ”. 

In Trustees of Columbia College v. Thacker, supra, an 
injunction was sought to specifically enforce certain re¬ 
strictions in the vicinity of Fifth Avenue and Sixth Ave¬ 
nue, New York. In denying specific enforcement, the court 
relied upon the vast changes which had occurred in the 
adjacent areas: 

“It certainly is not the doctrine of courts of equity 
to enforce by its peculiar mandate every contract in 
all cases, even where specific execution is found to be 
its legal intention and effect . . . And so, though the 
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contract was fair and just when made, the interference 
of the court should be denied if subsequent events have 
made performance by the defendant so onerops that 
its enforcement would impose great hardships upon 
him and cause little or no benefit to the plaintiff . . 

In McClure v. Leaycraft, supra, the restriction!was to 
prevent the erection of apartment houses at the soijithwest 
corner of 145th Street and Nicholas Avenue, Neyr York, 
N. Y. The court said: | 

“This new condition has already affected, in -various 
ways and degrees, the uses of property in its neigh¬ 
borhood and property values. It has made the de¬ 
fendant’s property unsuitable for the use to| which, 
by the covenant of his grantor, it was appropriated ... 
if the covenant can stand anywhere, it surely! cannot 
in a court of equity. . . ” I 

i 

! 

In Amerman v. Dean, supra, the restrictive stipjulation 
covered an area bounded by 64th Street on the north, on 
the east by 9th Avenue, on the south by 63rd Street,;and on 
the west by 10th Avenue, and were designed to prevent 
apartment houses. In refusing specific performarice, the 
court said: ' 

i 

“ .. . Flat or tenement houses have been built oppo¬ 
site the premises of the plaintiff on the northerly side 
of Sixty-fourth Street . . . where there has been such 
a change in the character of the neighborhood as to 
defeat the object and purpose of the agreement and 
to render it inequitable to deprive such owner! of the 
pri-vilege of conforming his property to that character, 
such relief -will not be granted . . .”. | 

In Roth V. Jung, supra, the restriction concerned a build¬ 
ing line in the Borough of Brooklyn whereby a 20-fopt yard 
space and set back was required in a semi-detached resi¬ 
dential area. The court refused to enjoin a threatened 
violation: i 
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. . Such requirement was entirely proper for 
suburban quarters, and might well now be enforced 
if a departure from it would result in the erection of 
houses on lines out of harmony with the general char¬ 
acter of the neighborhood . . . but ... if it would de¬ 
prive the owner of an opportunity to improve his land 
as the adjacent lands have been improved, then a court 
of equity will not interfere .. . ^’ 

In DeeveSf et al., v. Constable, et al., supra, the court 
said: 


“The covenant was imposed upon the land in 1853. 
At that time, all of the property on the northerly side 
of Seventeenth Street and fronting thereon between 
Broadway and Fourth Avenue, was used for residen¬ 
tial purposes. The contemplated use of the land was 
evidently for residential purposes, business not having 
yet invaded that part of the city ... 

“ ... to continue to restrict the use of the land con¬ 
fers no benefit upon the grantor or his successors . . . 
equity forbids that the restriction should still be 
enforced, when its only effect is to operate disadvan- 
tageously to the land to whom the covenants apply.. 

« 

In Batchelor v. Binkle, supra, the restrictions were im¬ 
posed to prevent non-residential buildings in two large city 
blocks in New York City, bounded by Broadway, 26th 
Street, 6th Avenue and 24th Street. The court refused 
to specifically enforce the restrictions due to the following 
changes in areas outside the restricted parcels, saying: 

“.. . the lots on the north side of Twenty-sixth Street 
where there are no ‘set back^ covenants in force are 
largely built up to the street line with commercial 
buildings . . 

\ 

Shortly after Castleman v. Avignone, supra, this Court, 
for the first time employed these principles as a determi¬ 
native factor in Hundley, et ux., v. Gorewitz, et al., 77 App. 
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D. C. 48, 132 Fed. (2) 23 (1942), mfra, where specific en¬ 
forcement of a racial restriction was refused :* 


‘‘The trend is unmistakable, its effect is apparent, 
and we are brought to conclude that to grant an in¬ 
junction enforcing the covenant would merely depre¬ 
ciate all the property in the block without accomp¬ 
lishing the purpose which originally impelled ijts mak¬ 
ing, while to deny an injunction will leave all of the 
property with a value commensurate to the conditions 
as they now exist. . . ” ; 


In disposing of Hundley, et ux. v. Gorewitz, et 


al., the 


Court referred to the following contemporary decisions: 


OsitLS V. Barton, 109 Fla. 556; 147 So. 862 (1933), 
Clark V. Vaughn, 131 Kan. 438; 292 Pac. 783 (1930). 


In Clark v. Vaughn, supra, the court refused to issue an 
injunction which would have prevented the sale of; realty 
to persons of the Negro race, saying: ! 

i 

“Appellant urges that there was no subsiantial 
change in the encroachments of the colored pjDpula- 
tion upon the property included in the restrictive 
covenant since its execution . . . yet the changes in 
the immediate vicinity of defendant’s property were 
such as to wholly prevent the leasing of their, resi¬ 
dence and to reduce the selling price of their property 
to an unreasonable extent...” i 

j 

In Sohey v. Sainsbury, 2 Ch. (Eng.) 513 (1913), the pourt 
said: 

t 

“Where the street upon which the lot fronted had 
become an extremely busy shopping and commercial 
thoroughfare upon which electric trains ran at jvery 

* If, instead of the ncn-residential uses which abut appellant’s prop¬ 
erty, these were occupied by persons of the Negro race, and the issues 
were the validity of racial covenants relating to the locus in qiio. no 
real doubt would be entertained of this Court’s refusal to specifically 
enforce such a restriction. Compare Justice Frankfurter’s concurring 

opinion in Hurd v. Hodge, -U. S.-68 S. Ct. 847, 853,-L. ed. 

- (May 3, 1948). 
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frequent intervals, and on the opposite side of the 
street from the lot there was one continuous line of 
shops . . .’Mt is difficult to imagine a stronger case 
than this for declining to grant specific performance 
of the covenant by way of injunction .. 

In Duke of Bedford v. Trustees, 2 Mylne & K 552 (Eng.) 
(cited in Jackson v. Stevenson, supra) : 

. the present use of the whole neighborhood is for 
business . . . This purpose (residenti^) can no longer 
be accomplished .. 

A decision on factuals on “all-fours’^ with appellant’s 
case is Downs v. Kroeger, 254 Pac. 1101, 200 Cal. 743 
(1927). The restricted residential area in this case con¬ 
sisted of 397 lots in a subdivision which extended over an 
area of 8 contiguous city blocks of Los Angeles. On a 
single lot (No. 27) on West Adams Street, Kroeger Com¬ 
pany commenced the erection of a grocery store. The court 
refused to issue an injunction, saying: 

“Said lot 27 is a border lot which abuts west Adams 
Street and faces an unrestricted area . . . three store 
buildings have been erected across the street . . . 
grocery and drug store in the adjoining block ... on 
account of the street car line on Adams Street and the 
traffic and rubbish, it is unfit for residences, and no 
place to keep children. . . . 

“. . . lifting the restrictions on this block would not 
depreciate the value of the rest of the tract . . . 
Adams Street had changed into a business street and 
that the remaining vacant property was only fit for 
business purposes, and absolutely useless for resi¬ 
dences. ...” 

In Windemere-Grand, Etc., Ass*n v. American State Bank 
of Highland Park, 172 N. W. 29, — Mich. — (1919), infra; 
the Court refused to enjoin the erection of a bank building 
because of the destined commercial features of Woodward 
Avenue, Highland Park, Detroit, Michigan, and, moreover, 
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the court recognized strong community benefits * of prop¬ 
erly placed commercial islands as superior to the rights 
of the doubtful ones of the complainants, saying: i 

. As to Woodward Avenue and this lot which it 
is admitted only can and should be devoted to business 
... it is not questioned that such a building bank) 
is warranted under developed business conditions in 
the locality and experienced real estate dealers! testify 
that the legitimate demand for business locations along 
Woodward Avenue.. .. that it has no market value for 
residential purposes, and no residences have been built 
in Highland Park on that street within the past six or 
seven years. ... all Woodward Avenue in that vicinity 
being an exceptionally noisy, busy street, and is grow¬ 
ing more and more so every day . . . certainly; condi¬ 
tions existing and contemplated when those residen¬ 
tial restrictions were imposed . . .”. ! 

Connecticut Avenue between Livingston and 'Oliver 
Streets, under present conditions, is completely doniinated 
by commercial usages which render the property oin both 
sides wholly unfit for the purposes originally contemplated. 
With the Avenue in its entirety irrevocably destined 
for commercial development, the appellant’s bona fide 
effort to presently reach a structural rationale would seem 


• The Zoning Commission of the District of Columbia, created by 
Act of Congress, March 1, 1920, 41 Stat. 500, Title 5, Section 412, D. C. 
Code (1940 Ed.), (composed of the Architect of the Capital, Director 
National Park Service and the three Commissioners of the District of 
Columbia), in pursuance of proper city planning, has approved appel¬ 
lant’s project as one befitting the locality and in the public interest 
(App. 46), Mr. Love joy. United States Riblic Roads Administration, 
explains highway planning needs for small shopping areas located 
one-half mile apart on Connecticut Avenue and the present ; public 
need for the pattern now applicable to the areas in the vicinity of 
Northampton Street (App. 140), . . Where an important public in¬ 

terest would be prejudiced the reasons for denying the injunction 
may be compelling . . City of Harrisonville v. Dickey Clay Mfg. 

Co.. 289 U. S. 334,-S. Ct.-, 77 L. ed. 1208 (1933). Compare 

Kenealy v. Chevy Chase Land Company, 63 App. D, C. 378 (1934), 
where the Court comments on a matter of city planning and con¬ 
demns any extension of commercial usages beyond Northampton 
Street on the west side of the Avenue, The boundary line on appel¬ 
lants’ east side of the avenue is likewise one block removed from the 
circle mentioned in the Kenealy Case and provides the same protec¬ 
tion to residential features of the Circle, and this too by the Zoning 
Commission in pursuance of city planning. (Ex. 25, App. 222.!) 
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to place this controversy directly within the ruling made in 
Windemere-Grand Etc., Ass^n decision.* 

In Fisher v: T. W. Griffith, etc., 101 At. 411, 88 N. J. Eq. 
204 (1917) supra, the Court refused to enjoin the erection 
of an apartment house in a non-multiple area on the west¬ 
erly side of Lincoln Avenue, Newark, N. J., due to the 
changes in a subdivision across the street: 

“A survey of the territory in the vicinity indicates 
clearly that it has grown into principally a place for 
two-family and apartment houses and small dwellings. 
. . . The testimony taken before me demonstrates that 
the property within the restricted area is no longer 
salable for reisdential purposes. . . . The effect of the 
development has been such as to completely surround 
this small restricted territory on one side of a street 
by a class of houses not at all in harmony with those 
contemplated by the restrictive agreement. 7 cannot 
see that the erection of the building in question will 
irreparably or in any wise injure the complainant in 
view of the character of the neighborhood. The apart¬ 
ment house to be erected is of the latest type; the rent 
will be approximately $10.00 a room, which means that 
there will be a class of people inhabit it who can afford 
to pay from $40.00 to $60.00 a month and upwards; 
the general character of the neighborhood will not be 
changed. ... (Italics supplied.) 

* The present ^stem of civic planning designates Connecticut Ave¬ 
nue from its beginning, at H Street, to Florida Avenue as 100% com¬ 
mercial; north of Florida Avenue to the District line, the planning of 
commercial islands embraces both sides of the avenue within the com¬ 
mercial zone, spaced one-half mile apart at Calvert, Ordway. Albe¬ 
marle Streets, Nebraska Avenue and Northampton Street (App. 135). 

. . That shopping center in Chevy Chase ... is where it belongs 
from the standpoint of its location and pattern . . .” United States 
Public Roads Administration (App. 137). In Beers v. Parkwood Trad¬ 
ing Corporation, Equity No. 57748, the same justice below refused to 
enforce a private residential restriction designed to prevent the erec¬ 
tion of the Uptown Theatre, located across the street from the com¬ 
mercial usages designed for Connecticut Avenue at Ordway Street. 
The justice, in his opinion, relied directly upon the principles an¬ 
nounced in Jackson et al. v. Stevenson et al., supra, namely, changes 
in the civic development of adjoining areas. (Tr. 105). By the con¬ 
tinued enforcement of the restrictive stipulations burdening property 
on the east side of the avenue between Livingston and Northampton 
Streets, excessive pressure results to the commercial west side to the 
detriment of the community. (App. 135). 
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Hundley, et ux. v. Gorwitz, et al., supra, constitbtes the 
rule for the final disposition of appellant’s controveirsy, and 
if the private residential features of its parcels of land has 
been absorbed by the unmistakable trend of the city’s 
growth, and the proposed structure does not injure the 
plaintiffs to any particular degree, then in the langiiage of 
this Court, . we are brought to the conclusion...! that to 
deny an injunction will leave all of the property i with a 
value commensurate to the conditions as they noW exist 
. . In view of the testimony offered by appellant and 
the pictorial evidence and exhibits submitted at ttial, it 
was clearly established that the area in the imifiediate 
vicinity had undergone many drastic changes since the 
creation of Chevy Chase, D. C/\ It cannot be doubted 
that these changes have had their effect upon the property, 
namely, reduced it to a common nuisance. i 

i 

(3) Injunctive Powers of a Court of Equity in the 
Enforcement of Equitable Easements. 

i 

In a proceeding for the specific enforcement of a restric¬ 
tive stipulation, the appellees sought from a court of | chan¬ 
cery its most extraordinary power; namely, a mandatory 
order to refrain from doing a specific thing under penalty 
of heavy fines or imprisonment for violation of such direc¬ 
tive. No greater power exists in relation to pure private 
transactions. Such being the nature of the remedy, it has 
been uniformly the practice of the chancellor to exercise 
such a power with the greatest degree of caution. Stekvari, 
et al. V. Finklestone, et al., 92 N. E. 206 Mass. 28 (1910). 
It has generally been held that the specific enforcement 
of a restrictive stipulation rests within the sound discre¬ 
tion of the chancellor to be exercised under many varying 
limitations consistent with basic equitable rules. McQlure 
V. Leaycraft, supra. In the exercise of this extraordinary 
remedy, the Court below erred in approaching the proposi¬ 
tion with a preconceived view that because of the mere .fact 
that a stipulation existed between former owners, a mahda- 
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toiy injunction must, of necessity, issue thereon as a mat¬ 
ter of right. In the disposition of equitable relief, a court 
of equity must consider the countervailing equities, grant¬ 
ing or denying the injunction after a consideration of all 
the factors involved in the transaction. In Vorenberg v. 
Bunell, et al., 153 N. E. 884; 257 Mass. 414 (1926), it was 
stated.: 

‘‘The question, whether equity will specifically en¬ 
force such restrictions is ... a matter for the exercise 
of sound equitable discretion in the light of all at¬ 
tendant circumstances .. .”. 

One of the attending circumstances which must be care¬ 
fully weighed is the objective sought by specific perform¬ 
ance. If the bare enforcement of the restriction is all that 
is desired without any particular benefit to be derived there¬ 
from by the proponents, while only harassment and injury 
results to the defendant without accomplishing any logical 
purpose, the injunctive relief will be denied. Osvus, et al. 
V. Barton, 147 So. 862; 109 Fla. 556 (1933), supra, infra. 

In Levi v. Worcester Consolidated Street By. Company, 
78 N. E. 853; 193 Mass. 116 (1906), the Court speaking 
upon this particular subject, observed: 

“It is not every case of a permanent obstruction in 
the use of an easement that entitles the aggrieved party 
to a restoration of the former situation. Each case 
depends on its own circumstances. It will not be issued 
when it appears that it will operate inequitably or op¬ 
pressively . . . nor when the injury complained of is 
not serious or substantial. . 


2 . 

The doctrine of res judicata was erroneously applied in 
the court below to restrict appellant’s evidence to substan¬ 
tial physical changes in the vicinage since 1 December, 1943. 
The appellant purchased the locus in quo with full knowl¬ 
edge of the existence of certain restrictions against busi¬ 
ness and multiple family usages but with a definite convic- 
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tion, based upon advice of counsel, that these restrictions, 
by reason of the many non-conforming usages in the area 
and changes in the residential characteristics of i Connec¬ 
ticut Avenue, could not qualify in a court of equity for the 
specific performance thereof. Likewise, upon advice of 
counsel, the appellant was apprised of the limited record 
available for public inspection relating to the prior Zarin 
proceedings which had resulted in a general decree of dis¬ 
missal of certain proceedings brought by appellant’s pre¬ 
decessor in title to affirmatively annul and cancel! the re¬ 
strictive stipulations. The appellant at the time of its pur¬ 
chase of its property was in the same position as the prop¬ 
erty owner mentioned in ISurd v. Albert, supra : ; 

. . we find that, although defendants proceeded 
with full knowledge of the facts, and with notice of 
plaintiffs’ claim, they had good reason toi doubt 
whether, by reason of the change in condition' of the 
neighborhood and the short remaining life of the re¬ 
strictive covenant, equity would enforce such! rights 
as the plaintiffs claimed. They were not definitely 
disregarding plaintiffs’ rights, but were asserting their 
own conflicting rights. . . . Defendant Finch bought all 
his rights, including the right to avoid the resMctive 
covenant if its force was spent.” 

I 

Irrespective of these matters and things, the Triail Jus¬ 
tice in the instant appeal determined that the general de¬ 
cree of dismissal entered in the Zarin proceedings (App. 
57) constituted a prior judgment upon which the doctrine 
of res judicata operated to restrict the proofs to sul^stan- 
tial physical changes in the vicinage occurring after I De¬ 
cember, 1943, the date of the prior hearing. Prefatory to a 
discussion of the correctness of this ruling, it must be 
mentioned that at a pre-trial conference had in j pur¬ 
suance of an order of the District Court in accord¬ 
ance with Rule 16, Federal Rules of Civil Procedure, the 
Pre-Trial Justice, after the filing of briefs and lengthy 
arguments by counsel, decided that the doctrine of res 
judicata and its subordinate rule of collateral estoppel did 


i 
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not apply and for the purposes of a trial pattern and 
the settling of issues, the appellant, as a matter of 
defense would show all changes, factual and other¬ 
wise, which had occurred since the creation of the restric¬ 
tive stipulations affecting the small four block subdi¬ 
vision (App. 37). In the pre-trial order (App. 39), 
the Pre-Trial Justice specifically ruled that . Judge 
Bailey’s action to simply dismiss the complaint with no 
reason given and the case being unreported is not res 
judicaia of the issues here ...” (App. 39). Appellant 
urges that upon the settlement of these matters, the ruling 
of the Pre-Trial Justice became ‘Hhe law of the case”. 
The appellant, following the directives contained in the 
pre-trial order, produced at trial many witnesses, the great¬ 
er number of whom were highly paid experts, as well as 
expensively prepared documents of a very technical nature. 
Without ado, the Trial Justice overruled the decision of 
the Pre-Trial Justice and restricted appellant’s evidence 
as above. This abrupt alteration in the trial pattern com¬ 
pletely disrupted the sequence of appellant’s presentation, 
depriving appellant of the right to an orderly and com¬ 
plete record within the scope of the pre-trial order. A 
mere persual of the transcript of evidence will disclose the 
difficulties which confronted the appellant in a proper de¬ 
fense to the proceedings. It is urged that the Trial Justice 
erred in refusing to follow the proscriptions contained in 
Rule 16, Federal Rules of Civil Procedure: 

“_The court shall make an order which recites the 

action taken at the conference, .... cmd such order 
when entered controls the subsequent course of action 
unless modified at the trial to prevent manifest injus¬ 
tice . . .”. (Italics suppiled.) 

To permit the appellant to put in its defense in accordance 
with the pre-trial order could not have possibly caused a 
manifest injustice to appellees. Pre-trial orders are binding 
upon the parties. Geopolus v. Mandes, 35 Fed. S. 276 (1940); 



I 
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Fowler v. Crown-Zellerhack Corp,, 163 Fed. (2) 773 (1947). 
By the same token, these orders are binding upon asso¬ 
ciate justices of the Federal courts of general jurisdiction. 
Irrespective of what may, or may not, have been the final 
decision of the Trial Justice as to the applicability iof the 
doctrine of estoppel, he was required to hear all 0f the 
evidence included in the trial pattern previously Settled 
in accordance with the rules of court. Who can sajr that 
the effect of all of the appellant’s testimony would not have 
been so overwhelming as to over-shadow, at least, to neu¬ 
tralize, the highly technical effect of res judicata, particu¬ 
larly in reference to the Rule of Re-examination ajs will 
hereafter be discussed? I 

Moreover, res judicata should not have been applied in 
any event by the Trial Justice. The issues and demands in 
the two proceedings were entirely different and required 
distinct findings to support their varying types of relief. 
Doubtless, “. . . even had the two cases been before this 
Court the same day . . . the disposition would have! been 
entirely distinct. Federal Trade Commission v. Cemend 
lu-stitute, et al., — U. S. —, 68 S. Ct. 793, — L. ed. —, 
(1948). In the ZaHn case, the appellant’s predecessor 
in title sought, by affirmative action, to annul and cancel 
the private residential restrictions of Chevy Chase, 
D. C.” which would have permitted the erection of any 
type of structure, regardless of its degree of confoitmity 
with the vicinage while in this appeal such a type of affirm¬ 
ative relief is not demanded, but, on the contrary, aj spe¬ 
cific structure is tendered for a clear-cut evaluation: and 
the weighing of the equities. Also, the issues in the prior 
proceeding, by the existing rules of law, related solejy to 
an abandonment of the restrictions while the issue in| this 
appeal relates to changes both within and without the re- 
sfricted area. Osius, et al. v. Barton, et al., supra; Bickell, 
ct al. V. Morals, et al., 167 At. 722,117 Conn. 176 (1933). In 
Fidelity Title Company, et al. v. Lames & Nettleton Com¬ 
pany, et al., 5 At. (2) 700, — Conn. — (1939), the Court 
clearlv distinguishes these two types of demands, saying: 


! 
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‘‘In an action for removal or relaxation of restric¬ 
tions, the issues are not the same as one seeking to 
enforce them by enjoining a breach thereof and the 
judgment is more drastic. . . . there is also the differ¬ 
ence, already noted, between refusing to enforce the 
contract in an inequitable manner and * making a new 
contract for the parties* ... (Italics supplied.) 

With the issues so distinguished, what is the true ap¬ 
plicability of the doctrine of res jvdicata? The leading 
authorities upon the subject are Cromwell v. Coumty of 
Sac, 94 U. S. 351, — S. Ct. —, 24 L. ed. 195 (1876), and 
Southern Pacific Railroad Co. v. United Stales, 168 U. S. 
1, 18 S. Ct. 18, 42 L. ed. 355 (1897), carefully restated by 
the Supreme Court as late as April 5, 1948, in Commis¬ 
sioner of Internal Revenue v. Sunnen, — U. S. — 68 S. Ct., 
715 — L. ed. —: 

“But when the second action between the same par¬ 
ties is upon a different cause and demand, the princi¬ 
ple of res judicata is applied much more narrowly. In 
this situation, the judgment in the prior action oper¬ 
ated as an estoppel, not as to matters which might 
have been litigated and determined, hut only as to 
those matters in issue or points controverted, upon the 
determmalion of which the finding or verdict was ren¬ 
dered ... (Italics supplied.) 

In Vincent v. United States, 76 Fed. (2) 428,64 App. D. C. 
178 (1935), this Court followed the words of Larsen v. 
Northland Transportation Co., 292 U. S. 20, 54 S. Ct. 584, 
78 L. ed. 1096 (1934), to a situation analogous to the pres¬ 
ent controversy: 

“The proceedings in the two courts looked to¬ 
ward different ends. . . . Then a judgment in the 
former cause is an estoppel, only as to those 
matters in issue or points controverted upon the' 
determination of which the finding or verdict was 
rendered. . . . While a defendant must bring forward 
all purely defensive matter, he is not barred by a 
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former judgment against him as to any matter which 
he was not bound to present and which was not in fact 
litigated. A judgment is not conclusive of those mat¬ 
ters as to which a party had the option to but did not, 
in fact, put in litigation in the action . .. 

I 

See also: 


Russell V. Place, 94 U. S. 606, — S. Ct. —, 24 L. ed. 
214 (1876); 

De Sollar v. Hauscome, 158 U. S. 216, 15 S. Ct. 816, 
39 L. ed. 956 (1895); 

Twifi Cities Properties, Inc. v. The United States, 
90 C. Cls. 119 (1939); 


District of Columbia v. Selden, 68 Fed. (2) 988, 62 
App. D. C. 40 (1934); 

Brown v. Brown, 122 Fed. (2) 219, 74 App. D.lC. 309 
(1941); 


In De Sollar v. Hauscome, supra, the Court said: “Now 
it is the essence of estoppel by judgment that it is certain 
that the precise fact was determined by the former judg¬ 
ment . . .”. Under the existing authorities, in a proceeding 
to affirmatively annul and cancel the restrictions, the; judge 
in the prior Zarin proceeding, was required to restrict the 
evidence to changes within the restricted area of the! small 
subdivision itself. We must assume that this was dojie. If 
such be the case, then the findings in the Zarvn case must 
have related solely to such changes with no determination 
whatsoever regarding matters outside the restricted zone. 
In the Zarin case, the judge was bound by the ruling in 
Grady v. Garland, et al., 89 Fed. (2) 817, 67 App. DJ C. 73 
(1937). In this case, an action was filed to remove, cancel 
and annul certain restrictive stipulations relating tb par¬ 
cels located at 1st and S Streets, as a cloud upon the title 
thereto. The Court dismissed the complaint, ruling: 


“We think that existing local conditions, the growth 
and expansion of the National Capital, and its con¬ 
stant tendency to changes in the use and occupancy 
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of property, require the holding that valid restrictive 
covenants are intended primarily to protect the prop¬ 
erty inckided in the restricted area, and should not be 
set at nanght merely because of conations affecting the 
surrounding territory.’’ (Italics supplied.) 

There can be no doubt that this Court has distinguished 
between an action to remove and cancel a restriction, and 
an action for its specific performance as to a special struc¬ 
ture. In the latter instance, the same Court, in Castleman 
v. AvigonCj supra, gave unqualified support to the proposi¬ 
tion that a general change outside the restricted area was a 
proper basis for refusing specific performance. Also Hund¬ 
ley, et ux. v. Gorewitz, et al., supra. If any doubt exists 
as to the different rules of law applicable to these distinct 
types of proceedings, it is completely dissipated by a re¬ 
view of the dissenting opinion in Grady v. Garland, et al., 
supra, where such a distinction is specifically mentioned. 
Obviously, a judge of the Court below would be required to 
follow the majority rule with the Grady case and restrict 
proofs in a suit to annul and cancel, to matters and things 
occurring within the restricted area, i.e., Chevy Chase, 
D. C.”. It must be presumed that the proofs were con¬ 
trolled by the rules of exclusion in the Grady decision. It 
is with such restricted proof that we must apply, if at all, 
the doctrine of collateral estoppel. Moreover, the burden 
was upon the appellees under the doctrine of collateral 
estoppel to establish clearly that the facts excluded in the 
instant case were specifically determined in the prior pro¬ 
ceeding. In Hull v. Vaughn, et al., 134 S. W. (2) 206, 23 
Tenn. A. 448 (1939), it was held: 

“To be a bar to future proceedings it must appear 
that the former judgment necessarily involved the de¬ 
termination of the same fact. ... It is not enough that 
the question was in issue in the former suit. It must 
also appear to be precisely determined. Where in the 
answer various matters of defense are set forth, some 
of which relate to the maintenance of the suit, and 
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others to the merits, and there is a general decree of 
dismissal, it is impossible to hold the decree a bar 
to future proceedings . . . when a party in a matter 
of this character involved the rule of ri^s (Sic) 
adjudicata, he should leave nothing open to uncer¬ 
tainty or doubt... if, upon the face of a record, any¬ 
thing is left to conjecture as to what as necessarily 
involved and decided, there is no estoppel, j . . We 
may look to the opinion of the Court for the .purpose 
of determining what that Court intended to be ad¬ 
judged . . . parole evidence is admissible to show the 
fact or issue tried and involved in that judgment.” 

Furthermore, if we indulge in a mere assumption solely. 
for the purposes of argument, namely, that a similarity of 
issues actually existed in the two proceedings, we still urge 
that the changed conditions since the prior hearing, under 
the existing authorities, permit a re-examination of j the en¬ 
tire subject. In Hurd. v. Albert, 3 P. (2) 545, 214 Cal. 15 
(1931), supra, the Court disposed of an identical situation, 
saying: j 

‘‘The doctrine of res judicata was never intended 
to operate so as to prevent a re-examination i of the 
same question between the same parties where^ in the 
interval between the first and second actions, the facts 
have materially changed or new facts have occurred 
tvhich may ha/ve altered the legal rights or relations of 
the liligants.” (Italics supplied.) i 

i 

It would appear that the many alterations in the facts oc¬ 
curring since 1 December 1943, as set forth at pagesi 13-14, 
subdivisions (a) to (h) would bring these subsequent pro¬ 
ceedings squarely within the reasoning expressed in the 
above italics. I 

i 

[ 

See also: 

Wendemere-Grand Improvement <& Protective'Asso¬ 
ciation V. American State Bank, et al., supra. 

Avery v. Village of La Grange, 45 N. E. (2) 647, 381 
HI. 342 (1943); j 
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Fort Worth Stockyards v. Brown, 161 S. W. (2) 549, 
— Tex. App. — (1942); 

Banks v. Banks, 77 S. W. (2) 74, 18 Tenn. A. 347 
(1934); 

In effect, the lower Court specifically enforced the restric¬ 
tions without considering any of the changes that had 
occurred from 1907 to 1943, although these changes were 
duly proffered. For this reason, it is clear that the Court 
below failed to properly weigh the equities and by virtue 
thereof abused its discretion under the generally accepted 
principles of specific performance. 

The lower Court further erred in restricting appellant’s 
evidence to substantial 'physical changes which had oc¬ 
curred since'December 1,1943. Under the authorities quoted 
above, particularly Hurd v. Albert, the matters which war¬ 
rant a re-examination include, not alone physical changes, 
but “new facts . . . which may have altered the legal rights 
or relations of the litigants ..By excluding evidence de¬ 
scriptive of the particular type of structure to be erected 
by the appellants, the changed views of the abutting prop¬ 
erty owners, the depressed value of the locus in quo, and 
many other matters of fact, aside from physical changes, 
the Trial Justice failed to extend to appellant the full privi¬ 
leges authorized even under the Rules of Re-examina¬ 
tion. There seems to be no logical reason for the Trial 
Justice’s further requirement that the physical changes 
since December 1, 1943 be shown to be substantial before 
permitting a complete reexamination of changes since birth 
of the covenants in 1907. It could very well be, even as¬ 
suming that the prior proceeding was one in which 
injunctive relief had been sought, that the slightest 
physical change, particularly in proximity to the prop¬ 
erty involved, would tilt the scales away from the prior 
ruling and to a conviction that injunctive relief should in 
equity be refused. If a slight physical change could 
logically accomplish these things, in proceedings of identi¬ 
cal issues, surely there was no warrant for the action of 
the Trial Justice in requiring a more severe test before 
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permitting a full re-examination. In Kort v. City of Los An¬ 
geles, 127 Pac. (2) 66, 52 Cal. App. (2) 379 (1942!), and 
Eayslett v. Shell Petroleum Corp., 175 N. E. 888, 38 Ohio, 
App. 164 (1930), in matters of specific performance i of re¬ 
strictive stipulations, the widest latitude in proofs are 
available to a person against whom injunctive relief is 
sought. I 

The appellant further urges that the decree of dismissal 
entered in the prior Zarin case (App. 57) was general in 
its terms, unaccompanied by any findings of fact or con¬ 
clusions of law in complete disregard of the provisions of 
Rule 52(a), Federal Rules of Civil Procedure. Under such 
circumstances, the prior decree, if valid at all when thrust 
upon persons not actually parties thereto, is valid only to 
the extent of settling the minimum of issues of which the 
proceeding admitted. To extend its effect to the maximum 
of the issues of which the prior proceedings may, oil may 
not, have encompassed, would create a shadowy area in 
which debatable matters are found to exist. It is within 
this latter area that appellant feels that Rule 52(a)| pre¬ 
vents this general decree from operating effectively to 
establish or extend the application of the doctrine 
of res judicata or collateral estoppel. It would appeal that 
appellant’s position is sustained by the recent report of 
the Advisory Committee on Rules of Civil Procedure (5 
Federal Rules Decisions 471): i 

‘‘Findings of fact aid in the process of judgment and 
in defining for future uses the precise limitations of 
the issues and determination thereon. Thus, they not 
only aid the appellate court on review, Hurwitz v. Eur- 
witz, 136 Fed. (2) 796, 78 U. S. App. D. C. 66, but ithey 
are an important factor in the proper application of 
the doctrines of res judicata and estoppel by judgment. 
Nordbye, Improvements in Statement of Findings of 
Fact and Conclusions of Law, 1 F. D. R. 25, 26-27; 
United States v. Forness, CCA-2d, 1942, 125 Fed.! (2) 
928, c. d., 1942, 316 U. S. 694, 62 S. Ct. 1293 . ..”. i 
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See also: United States v. Fifty-Nine Tubes, 32 Fed. S. 
948 (1940); Bamk of Madison v. Graber, 158 Fed. (2) 137 
(1946). 

Judge Nordbye, 1 Federal Rules Decisions 25, at the 8th 
Circuit Judicial Conference stated the juridical features 
of findings of fact under Rule 52(a), Federal Rules of 
Civil Procedure: 

“... No longer can a trial judge be permitted to set 
forth, either orally or in writing, a formal or informal 
opinion as to the facts and assume that he has com¬ 
plied with the rule. . . . 

. One of the purposes is to aid the parties by 
establishing that which was really adjudicated . . . not 
only for the purpose of the particular action, but also 
for the purpose of applying the doctrine of estoppel 
in future cases . . 

The appellant further urges that it was not a party to the 
McReynolds {post-nomine, National Metropolitan Bank of 
Washington) v. Zarin, et al., proceedings. Many months 
after the entry of the decree of dismissal in those prior 
proceedings, the National Metropolitan Bank of Washing¬ 
ton conveyed its fee simple title to the appellant, and four 
years later, the instant proceedings were commenced by the 
appellees. Privity of estate is conceded to exist between 
the plaintiff in the prior proceedings and the appellant. 
Still, appellant was not served with process in the prior 
case or named a party thereto. Under the principle of 
Pennoyer v. Neff, 95 U. S. 714, — S. Ct. —, 24 L. ed. 
565 (1877), and Hansberry v. Lee, 311 U. S. 32, 71 S. Ct. 
115, 85 L. ed. 22 (1940), in order for the prior proceedings 
to affect the subsequent proceedings in any manner, there 
must be privity in judgment —a successive interest trans¬ 
ferred in the judgment, itself, or the prior proceedings 
must have been strictly in rem directly effecting, and pass¬ 
ing with the title to the property. Jones on Evidence (4th 
Ed.), Section 606. Dull, et al. v. Blackman, et al., 169 U. S. 
243, 18 S. Ct. 333, 42 L. ed. 733 (1898). In Albion Idaho 
Land Company v. Naf Irrigation Company, 97 Fed. (2), 
439 (1938), the Court stated the rule: 
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‘‘It is well settled that with certain exceptions stran¬ 
gers to a jud^ent or decree are not bound thereby. 
An exception is recognized in the case of judgments 
strictly in rem. The exception, however, dbes not 
apply to judgments in proceedings quasi in rem like 
suits to quiet title or to adjudicate water rights. The 
defendants were not parties to the Dietrich deci^ee and 
are not bound thereby . . 


The Trial Justice erred in refusing to admit in evidence 
or evalue the wishes of the property owners in Chevy 
Chase, D. and the limited effect which the enjoined 
structure might have upon the properties owned by the ap¬ 
pellees which would have aided in the proper balancing of 
the equities in the case. j 

While the views of the property owners are noif con¬ 
sidered a basis for the cancellation of a contractual under¬ 
taking, nevertheless, in considering the matter of injunc¬ 
tive enforcement of an equitable easement, such yiews 
have often been taken into consideration. In Batchelor v. 
Hinkle, 104 N. E. 629; — N. Y. — (1914), supra, it was 
said: I 

i 

“. . . standing by itself, evidence as to what! such 
other owners will consent to would be of no value.' But 
a court of equity may take into consideration the fact 
that all the interested persons or most of them are 
willing to waive the enforcement of a covenant When 
injunctive relief to restrict its violation is sought by 
one of their number . . .’\ | 

\ 

Under date 15 September, 1945, the appellant mailed to 
each property owner a brochure describing the exact type 
of structure which it intended to construct on its property 
at Connecticut Avenue and Northampton Street. In this 
brochure, the property owners were furnished with a phbto- 
graph of the proposed structure, details of specifications, 
and a complete review of the restrictions prevailing in 
** Chevy Chase, D. C.”, It was requested that these owners 
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consider the community benefits of this new structure, and 
by return postcard notify the appellant of their views. 
Of a total of 107 ownerships, 20 owners expressed approval 
of the project, 19 opposed the same for one reason or an¬ 
other, while one owner indicated he was neutral and 67 
failed to respond at all (App. 176). At the time when the 
brochure was being circulated to the property owners, the 
Zoning Commission of the District of Columbia had sched¬ 
uled a public hearing to consider the appellant’s applica¬ 
tion for a change in zoning classification to permit the erec¬ 
tion of the proposed structure. OflScial notices had been 
forwarded to property owners by the authorities inform¬ 
ing them of the scheduled hearing. At the public hearing 
before the Zoning Commission on 26 November, 1945, a 
mere half a dozen persons appeared in opposition to the 
proposed structure which is the same structure enjoined 
in these proceedings. In addition, the Commission care¬ 
fully considered the wishes of the neighborhood (App. 71). 
Under date 12 December, 1945, the Commission ordered 
the re-classification of appellant’s property to 1st Com¬ 
mercial, 60 foot height, ^‘C” area to permit the erection of 
the building (App. 71, 176). The appellant, on May 1st, 
1947, caused a notice to be mailed to each property owner in 
** Chevy Chase, D. C.” notifying them that such operations 
would commence within a few days (App. 176). Shortly 
after 1 May, 1947, Koenigsberger filed his civil action seek¬ 
ing to enjoin the erection of the proposed structure. Upon 
being served with the complaint, the appellant mailed an 
additional notice to each property owner in ** Chevy Chase, 
D. C.” informing them of the pending injunction 
was approaching the pre-trial status, appellant, served a 
notice of this pendency of the appellee’s civil action and 
fully described therein the issues involved (Tr. 413). From 
May 9,1947, to January 2,1948, only four property owners 
interposed in the proceedings—^two seeking affirmative re¬ 
lief and two seeking to intervene to permit the erection of 
the building. From January 2, 1948, to the date of trial, 
only nine property owners joined in the affirmative action. 


I 
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four of whom purchased their property after the filing of 
the action (App. 177, 197). At the date of tria^ eleven 
property owners were seeking injunctive relief while four 
property owners, namely. Culver, McCarthy, Copeland 
and appellant were seeking a relaxation of ^e re¬ 
strictions (App. 177). The remaining 92 owners in - ‘Chevy 
Chase, D. C.” failed to indicate any further interest. 
Regardless of these many notifications to the prop¬ 
erty owners, we find that as of this date, only elevein prop¬ 
erty owners of the 107 ownerships in “Chevy j Chase, 
D. C.” insist upon the continued restriction of Connecticut 
Avenue. Koenigsberger, Laporte and Meyers, th^ prin¬ 
cipal actors in the Court below, live at a great distance from 
the locus vn quo (App. 197), while the Culver, McCarthy 
and Copeland properties abut the project, yet these latter 
owners clearly recognize the many changes in the character¬ 
istics of the avenue frontages (App. 30, 34, 217). In fact, 
except for Cohen and Posner who joined Koenigsberger at 
a belated period in the litigation, none of the interveners’ 
pi*operties are seriously affected by the proposed; struc¬ 
ture due to the great distance separating the respective 
parcels (App. 197). Even the Cohen property is separated 
from the project by a 60-foot street (App. 197), whUe the 
Posner property is located directly east of the Copeland 
property and thereby effectively screened from the pro¬ 
posed structure. Posner purchased his property subse¬ 
quent to the commencement of building operations apd sub¬ 
sequent to the filing of the within proceedings (Appj 197). 

Surely, these facts demonstrate that the greaj; ma¬ 
jority of property owners in the small subdivision known 
as “Chevy Chase, D. C/* recognize the desperate plight of 
property owners on Connecticut Avenue and the commu¬ 
nity need for a reasonable modification (App. 193).; The 
small minority of property owners who oppose a modifica¬ 
tion place in bold relief the technical nature of their claim, 
particularly when we observe the matter of distances! from 
the effects, if any, of the proposed structure. In the ^irords 
of Osius V. Barton, supra, this minority group entertains no 

j 

I 

j 
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other purpose ... . than to harass or injure the defen¬ 
dant without accomplishing the purpose_for which the 

avenue restrictions were originally designed, and . . to 
impose great hardship . . . with little or no benefit to the 
plaintiffs . . Trustees of Columbia College v, TJiacher, 
supra. 

CONCLUSION. 

It is respectfully submitted that the Court below erred 
in applying the doctrine of res judicata and unduly re¬ 
stricted the appellant’s right to a proper and adequate de¬ 
fense to the within injunctive proceedings; that in granting 
the injunction the Court below abused the discretion re¬ 
posed in a court of equity; that in the exclusion of much of 
appellant’s evidence the Court below, even assuming an ap¬ 
plication of of the doctrine, erred, and as a consequence 
failed to properly evaluate the many factual changes since 
the date of the prior hearing which clearly altered the rela¬ 
tionship of the respective litigants. 

Respectfully submitted, 

Michael J. Keane, Jb., 
Ejvbl Michelet, 

Attorneys for Appellant, 
910 17th Street, N. W., 
Washington, D. C. 
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I 

STATEMENT OF THE CASE. 

The statement of facts presented in the brief of the ap¬ 
pellant, on the one hand is based so largely on matters im-. 
material to this appeal, on tenders of evidence rejected by 
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the court below and on inaccurate statements concerning the 
proceeding below, and on the other hand, omits so many 
facts relevant and material to this appeal, that a recasting 
of the statement seems essential in order to bring to light 
the simple issues for consideration on appeal. The District 
Court’s findings of fact and conclusions of law appear in 
the Appendix (51-56). 

The matter at hand concerns a covenant against apart¬ 
ment houses and stores in the subdivision known as “Chevy 
Chase, D. C.” (App. 52). 

Chevy Chase, D. C. is a subdivision in Washington, D. C. 
consisting of all the land in Squares 1864, 1865, 1866 and 
1867 with the exception of part of Lot 823 in Square 1866, 
which belongs to the District of Columbia. The subdivision 
is bounded by Harrl^ n Street on the south, Connecticut 
Avenue on the west, Chevy Chase Circle on the north and 
Chevy Chase Parkway on the north and east (App. 52). 
Wherever reference is made in this brief to “Chevy Chase, 
D. C.,” it is this subdivision which is meant and not what 
is today the general area commonly called “Chevy Chase,” 
unless otherwise specifically stated. 

Since 1907, when the subdivision was created subject to 
the covenant above referred to, three efforts made to nullify 
the covenant have resulted in litigation prior to the present 
action—in 1919, in 1934 and 1943. In all three in¬ 
stances, the validity and enforceability of the very cove¬ 
nants involved in this action were sustained. Chevy Chase 
Land Company v. Poole, 48 App. D. C. 400 (1919); Kenealy 
V. Chevy Chase Land Company, 63 App. D. C. 378 (1934); 
McReynolds v. Zarin et al.. Civil Action 12744 (D. C. 1944). 
Accordingly, the subdivision “Chevy Chase, D. C.” is today 
an exclusively residential area containing no apartment 
houses or stores (App. 55). 

The case of McReynolds v. Zarin et al. is highly relevant 
to the present action. The findings of fact made by the 
court below in connection with that case and not in any way 
challenged by the appellant are as follows (App. 53, 54): 
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‘‘On September 5, 1941, Ellen T. McReynol^s, then 
the owner of the property now owned by the defendant, 
as plaintiff, brought an action in this Court iagainst 
all of the then other owners of property in! Chevy 
Chase, D. C., including the plaintiffs and interveners 
herein or their predecessors in title, as defendants. 
The complaint in that action averred that since the 
establishment of the covenants set forth in Finding 
Number 5 hereof, the conditions in the neighborhood 
thereby affected had radically changed in many re¬ 
spects thereinafter recited. The prayers of the com¬ 
plaint were (1) that the covenants hereinabove re¬ 
ferred to be set aside, vacated or annulled as ! to the 
property now owned by the defendant hereto, (2) that 
the covenant providing that no apartment house shall 
be erected upon said property be set aside, vacaited or 
annulled as to said property of the defendant hereto, 
(3) that the defendants to that action be enjoined from 
interfering with the construction of an apartment 
house upon said property of the defendant hereto, (4) 
that a declaratory judgment be entered decreeing that 
said property of the defendant hereto is not subject to 
said covenants, or any of them, and (5) for general 
relief. Said former action was entitled ‘Ellen T. Mc- 
Reynolds, Plaintiff, v. Jacob Zarin et al.. Civil Action 
Number 12744’. While that action was pending the 
property of the defendant hereto was acquired by the 
National Metropolitan Bank and said Bank was there¬ 
upon substituted for McReynolds as plaintiff in that 
action. The averments of the complaint above referred 
to raise the precise question which has been brought 
before the court in the instant case and relate tjo the 
very property here in issue. The answers in Civil 
Action 12744 put that question dominantly in issue. 
The pre-trial order in that case, signed by the Attor¬ 
neys for the plaintiffs and the defendants indicates 
that that issue was the only issue presented to the 
court. It recites as follows: 

‘Plaintiff claims to be the owner of certain lots in 
the District of Columbia which are part of a subdivi¬ 
sion, and that it is entitled to have the restrictive cove¬ 
nant set aside because of changes in the neighborhood 
aiid because of changes in the use of properties in the 
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neighborhood, because it would be inequitable to en¬ 
force the covenant because of such change/ 

That action was thereafter tried before Justice Bailey 
of this Court, without a jury, on its merits, on testi¬ 
mony taken in open court. That trial was concluded 
in December, 1943, and a judgment dismissing the com¬ 
plaint was signed by Justice Bailey on June 14, 1944. 
The record does not disclose that Justice Bailey made 
any findings of fact or entered any conclusions of law; 
the issue above referred to, however, was necessarily 
presented in the pleadings of the case and the only real 
controversy in National Metropolitan Bank v. Zarin 
was as to what changes had occurred and whether or 
not such changes were sufficient to cause the Court to 
believe it would be inequitable to enforce the cove¬ 
nants.” 

Nine months after the entry of judgment in the Zarin 
case, the appellant, a new Delaware corporation, contracted 
to purchase the property which was the subject of that ac¬ 
tion with full knowledge of the covenants, the proceedings 
in Civil Action 12744, the history of prior litigation and 
the physical condition of the property and surrounding 
properties (App. 42). The appellant’s acknowledged pur¬ 
pose in purchasing the property was to erect an apartment 
house and stores. The purchase price was $68,000, of which 
appellant paid $1,000 in cash and gave its note, secured by 
deed of trust for the other $67,000 to a straw for the Na¬ 
tional Metropolitan Bank, appellant’s predecessor in title 
(App. 42, 54). On May 3, 1947, the appellant announced 
that it intended to proceed with the construction of an 
apartment house and stores on the property (App. 22) and 
the action below was accordingly instituted on May 8,1947. 
(App. 2, 6). 

Appellees here (Plaintiff and Plaintiff Interveners be¬ 
low) are property owners in “Chevy Chase, D. C.” who 
sought to enforce the covenants. All interveners actually 
participating in the case (App. 51) supported the original 
plaintiffs. They should not be confused with McCarthy 
and the Copelands who sought to intervene and bring in 
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new issues but whose motions were denied. Fori some ob¬ 
scure reason appellant has printed their proposed and re¬ 
jected complaints (App. 29-37) and seeks in ite brief to 
argue their claims against itself. 

In the present proceeding, the defense of the iappellant 
to the action for injunction was based upon the changes 
in the neighborhood between 1907 (the date of the creation 
of the subdivision) and 1947 (the date of the present ac¬ 
tion) which it was alleged made inequitable the i enforce¬ 
ment of the covenants against it (App. 17-25). It has been 
the position of the appellees throughout these proceedings 
that the judgment in the Zarin case was res judicata of 
that issue in this proceeding so far as changes in the neigh¬ 
borhood prior to the time of that action affected thejvalidity 
and enforceability of the covenant and that accordingly the 
burden was upon the appellant to establish some ijaaterial 
change in the neighborhood since December, 194$ before 
the appellant could go behind the judgment in the Zarin 
case to show the cumulative effect of all the changes be¬ 
tween the time of the creation of the subdivision and the 
institution of the present action. The appellees pointed 
out below that, if this were not the case, the appellant would 
merely be retrying exactly the same case disposed of after 
a two-weeks trial in 1943. At the pre-trial proceedings, the 
pre-trial judge held the view that he could not give the 
Zarin case the effect of res judicata to any degree because 
the case was unreported and the trial judge there did not 
make specific findings of fact and conclusions of law, and 
therefore refused to limit the issues as requested by ap¬ 
pellees. In the opening statement at trial, appellees re¬ 
asserted their position with respect to the Zarin case,'point¬ 
ing out there that findings of fact were not essential to 
render a decision res judicata and that this Court has so 
held specifically in a number of cases. On the opening 
statement on behalf of appellant, after its counsel h^d ex¬ 
plained the case of Hurd v. Albert, 214 Cal. 15, 3 Pi (2d) 
545 (1931), the following colloquy took place between the 
court and counsel for appellant (App. 58): ! 

i 

I 


I 

I 
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By Mr. Keane: • • • 

The Court further said that the doctrine of res 
judicata was never intended to operate so as to pre¬ 
vent a re-examination of the same question between 
the same parties, where in the interval between the 
first and second occasions the facts have materially 
changed, or new facts have occurred which may affect 
the legal rights of the litigants. 

The Court: That is just where Mr. Fischer stands. 
He says you must proceed in the first instance by show¬ 
ing a change since the judgment of June 14,1944, 

Mr. Keane: I agree with that. I have no contest 
with that point. That is why Justice Schweinhaut 
said, There are no findings.^’ Therefore, it cannot 
be on that basis. We do not know what they were at 
that time. In the very language of Justice Schwein¬ 
haut, we do not know. 

And at a later point (App. 59-60): 

The Court: Did Judge Bailey’s judgment reaffirm 
the validity of the covenant! 

Mr. Keane: He merely dismissed the action. I 
think the legal effect of it was to say that he was not 
going to remove it. In effect he said, “I am not going 
to remove it because nothing has been shown me that 
they have been obliterated.” 

The Court: Was not the validity of the covenant an 
issue in that case? 

Mr. Keane: I do not think so. I sincerely say to 
Your Honor that it was not, because I maintain they 
are valid today. I maintain they are valid, but they 
should not be specifically enforced. Judge Bailey must 
have held them valid, if we say they are valid today. 
We just say they are not an equitable proposition. 
Your Honor would hesitate before you wo^d say that 
under the law Judge Bailey said, “You are asking me 
to do something else. You are asking me to cancel 
something I have not the authority as a judge to can¬ 
cel.” 
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And finally (App. 60-62): | 

Mr. Keane: I think if a jurist was ever corr^Jt, Jus¬ 
tice Bailey was correct in the disposition of the previ¬ 
ous case. If we asked Your Honor to remove this cove¬ 
nant in an affirmative action, you would have to rule 
exactly as Judge Bailey has ruled. I say that with all 
sincerity. Justice Bailey had no building before him. 
He did not know what they were going to do. Would 
Your Honor, sitting in Judge Bailey’s position at that 
point, say, in deference to those people in the: neigh¬ 
borhood, “I am going to hold that the covenants are 
null and void?” | 

But Your Honor, in seeing a building which' meets 
with the approval of everybody in the comnaunity, 
meets with community interest, meets with the require¬ 
ments of the Zoning Commission and the Building In¬ 
spector, and with the density of population figures well 
computed, can well say, “Go to somebody else before I 
specifically enforce your covenant. Take some dam¬ 
ages.” j 

I am confident, in arguing that way, that the authori¬ 
ties probably support me. ' 

The Court: "V^en did the defendant acquii^e this 
property? 

Mr. Keane: He acquired the property in April—^he 
acquired it in December, 1945, just two years after the 
previous litigation. 

The Court: With knowledge of the covenant?; 

Mr. Keane: Yes, sir. 

The Court: And with knowledge of the judgment 
entered by Judge Bailey in June, 1944? 

Mr. Keane: Well, I will answer that in this way: He 
came to me for advice. I wanted to look at thei deci¬ 
sion. I found no allegations in the bill, and I so ad¬ 
vised him, so he did it with knowledge. ^ ^ I 
The Court: Nd^if I understand your position, you 
admit the existence of the covenant? I 

Mr. Keane: I admit it, yes, sir. i 

The Court: If I understand you, you would hgree 
that the plaintiffs should have the relief here asked 
unless you are able to establish the defense? 

Mr. Keane: Yes, sir. i 

The Court: Which you have? | 



& 

Mr. Keane: I will assume the entire burden of pro¬ 
ceeding, on the basis that it would create an equitable 
thought in Your Honor’s mind. 

The Court: That would mean that you would have 
the burden of establishing one of your contentions, 
otherwise the plaintiffs would be entitled to the relief 
asked? 

Mr. Keane: Yes, sir; liie entire burden of proceed¬ 
ing is on this defendanl^ Your Honor. 

The Court: That will mean that you will proceed 
with your witnesses? 

Mr. Keane: Yes, Your Honor. 

Mr. Fischer: There is some technical proof that we 
think will be required of us, and some of a more sub¬ 
stantial nature. One is, although this is a matter of 
going to equity, rather than to the law of the case— 
one is this: We would like to get into the testimony. 
Your Honor, why it is that our people are objecting. 
The defendant has been indicating at great length the 
plaintiffs cannot be harmed. 

Although we think it is unnecessary under the cases 
to show any more than a breach of the covenant and 
the reliance upon the covenant in purchasing the prop¬ 
erty, we think it might be of some benefit to Your 
Honor to know from the plaintiffs themselves why it is 
that they are objecting to this thing, and that it is not, 
as the defendant is attempting to indicate, a matter 
of harrassment. 

The Court: The Court thinks that if such testimony 
should be received at all, it ought to be received in 
rebuttal, if Mr. Keane introduces any evidence which 
calls for rebuttal upon those grounds. 

Mr. Keane: Your Honor, I will have my first wit¬ 
ness available, whenever Your Honor indicates. 

The Court: At 1:30. I will limit the testimony, for 
the present, to changes in the neighborhood since June 
14, 1944. 

Mr. Keane: To facilitate the defense. Your Honor, 
the trial took place in December, 1943. 

The Court: Was not the judgment in June, 1944? 

Mr. Keane: But it was nunc pro tunc. The wit¬ 
nesses in 1943 must have testified to what existed at 
that time. 


The Court: When was it submitted t0 Judge 
Bailey? 

Mr. Keane: In December, 1943, was it not? 

Mr. Fischer: The trial was closed and subniitted to 
Judge Bailey in December, 1943. The judgment was 
signed and entered on June 14,1944. 

The Court: I think perhaps it would be better to go 
back to the first day of December, 1943, and that will 
be "*~ 

Mr. Keane: Your Honor, I hate to press the point, 
but would this be agreeable to the Court: We are go¬ 
ing to have the testimony transcribed and made avail¬ 
able to Your Honor. Some of the witnesses will testify 
from 1908 to 1943. I will certainly make every effort 
to hold them to the time as of 1943, but rather than 
recall witnesses, if Your Honor happens to feel that 
it should be available, could not Your Honor separate 
it in our final arguments? H is only a question! of one 
or two witnesses. 

The Court: No. I think I would rather make it 
definite; and if later you are privileged to open jup the 
earlier years, you may recall the witnesses. 

Mr. Keane: AU right. Your Honor (App. 60-62). 


Counsel for appellant did not object to the ruling! of the 
trial judge after the opening statements; he did not claim 
that the ruling of the trial justice placed him at a 'disad¬ 
vantage in presenting his defense; and he did not ask for 
a continuance. i 

After three days of trial, in which counsel for appellant 
attempted to meet the burden which was properly his and 
which he had assumed in his opening statement, appellees 
moved for judgment on the ground that appellant had 
failed to sustain that burden. The motion was granted and 
the ruling was accompanied by the following oral opinion 
(App. 215-217): 

The Court (Letts, J.): I think at this time I should 
like to indicate for the record some of my views i as to 
this case. 

One of the early questions propounded for my con¬ 
sideration was whether or not the judgment of Judge 
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Bailey on June 14, 1944, was snch that it was proper 
to invoke the doctrine of res adjudicata. I have ex¬ 
amined the file in that case, and I find that it relates 
to the very property here in issue. I find that the com¬ 
plaint raises the precise question which has been 
brought before the Court in this trial, as to whether 
or not the condition of the neighborhood had changed 
in a way which would make it inequitable for the Court 
to enforce the covenant, because there the Court had 
before it the precise covenant that is in question here. 

I find that in paragraph 6 of the complaint in what 
has been called the Zarin case. Civil Action No. 12,744, 
that precise question is raised. That paragraph be¬ 
gins in this manner: 

‘‘Since the establishment of said covenants, the con¬ 
ditions in the neighborhood thereby affected have 
radically changed, as is hereinafter set forth.’’ 

Then at considerable length there is a recitation of 
the changes relied upon. I find by reading the an¬ 
swers that that issue was before the Court, and domi¬ 
nantly so. 

Not only that, but I find in the pretrial proceedings, 
the report being signed by the attorneys for the plain¬ 
tiffs and the defendant, that that is the only issue which 
seemed to be presented to the Court. The recitation 
is in this manner: 

“Plaintiff claims to be the owner of certain lots in 
the District of Columbia which are part of a subdi¬ 
vision, and that it is entitled to have the restrictive 
covenant set aside because of changes in the neighbor¬ 
hood and because of changes in the use of properties 
in the neighborhood, because it would be inequitable 
to enforce the covenant because of such change.” 

The record does not disclose that Judge Bailey made 
any findings of fact or entered any conclusions of law, 
but the rule of law, as I understand it, is that any 
issue that is necessarily presented in the pleadings of 
a case is considered to have been determined, and I 
think it necessary to draw the conclusion that the only 
real controversy in that case was as to what changes 
had occurred and whether or not the changes which had 
occurred were sufficient to cause the Court to believe 
that it would be inequitable to enforce the covenants. 
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So I am forced to the conclusion that Judge Bailey’s 
decision in that case is res adjudicata here a6 to all 
matters up to the first of December, 1943, at which 
time the actual trial of the case was concluded. The 
judgment was not signed until June 14, 1944, i but it 
seems to the Court that it was proper to consider that 
judgment as effective, in regard to the issue here 
raised, as of the time of trial, which was December, 
1943. 

I announced at the outset that I would limit con¬ 
sideration of the case to changes which had occurred 
since December 1, 1943, believing that if substantial 
changes were shown after that date, it would then be 
proper to permit further testimony to show changes 
which had occurred after the covenants were placed in 
the deeds and up to December, 1943, so that the Court 
might determine whether the changes that were shown 
before and after would make it inequitable to enforce 
the covenants. I must conclude that no substantial 
changes have been shown by the evidence since! 1943. 

Accordingly, the Court finds that the defendant has 
failed in his defense; and further finds that und6r the 
colloquy which occurred at the outset of the trial, 
which the Court thinks binds this defendant, the plain¬ 
tiffs are entitled to the relief which has been asked. 

I will ask counsel for the plaintiffs and the interven¬ 
ing plaintiffs to prepare findings of fact, conclusions 
of law, and a judgment to conform consistently, with 
this announcement. 

Mr. Keane: Would Your Honor make a finding to 
the effect that there is no evidence before the Court 
as to what the conditions were as of December 1,1943; 
that there has been no testimony offered by the j^lain- 
tiffs that would show what were the conditions as of 
the estopped date? 

The Court: I do not think I need to make that, be¬ 
cause the record is clear that I have excluded testi¬ 
mony back of that. 

Mr. Keane; According to Your Honor’s present 
findings, if we could have tacked on what had changed 
since December, 1943, to what exists today and com¬ 
pared that with what was in existence in 1908| we 
would have appealed to Your Honor’s judicial discre¬ 
tion. I gathered that from your remarks. 
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We wonld like Your Honor to make a finding whether 
or not there was any evidence presented by the plain¬ 
tiffs or even presented by the defendant stating what 
was the condition in December, 1943, that we were to 
tack onto. 

The Court: The Court thinks the important thing 
was to show that some material changes—some sub¬ 
stantial changes—^have occurred since December 1, 
1943, and I find that the defendant has failed in that 
regard. 

n. 

QUESTIONS INVOLVED. 

Thus, the questions before this court are only two: 

First: Was the trial court in error in deciding (Finding 
of Fact No. 7; Conclusions of Law Nos. 2 and 3; App. 53- 
56) that National Metropolitan Bank v. Zarin was res ju¬ 
dicata of the issues in this case as to all matters prior to 
December 1, 1943 and that the doctrine of res judicata in 
this case operates to prevent any examination of changes 
in the neighborhood prior to December 1,1943 unless some 
substantial changes are shown to have occurred after that 
date; and that in the latter event, it would be proper to per¬ 
mit further testimony to show changes which had occurred 
after the covenants were placed in the deeds (1907) until 
December, 1943 in order that the court might determine 
whether changes shown to have occurred before and after 
that date would make it inequitable to enforce the cove¬ 
nants? 

Second: Was the trial court in error ((Rule 52(a), F. R. 
C. P.) in making Finding of Fact No. 11 (App. 55) that no 
evidence was offered or received in this action of any sub¬ 
stantial changes in the nature of the use and occupancy 
of the areas in or surrounding ‘‘Chevy Chase, D. C.” or in 
neighborhood adjacent thereto, since December, 1943? 
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SUMMARY OF ARGUMENT. 

1. Res Judicata. —The decision in National Metropolitan 
Bank v. Zarin, et al. is res judicata of the issues in this case 
as to the validity and enforceability of the covenants as of 
December 1,1943. That case involved the same parties or 
their predecessors in title and necessarily involved the same 
issues as of that date as the appellant proposed to raise 
below in this action. The doctrine of res judicata Operates 
in this case to prevent a re-examination of the changes in 
the neighborhood prior to December 1, 1943, the effect of 
which was determined in the Zarin case, unless some sub- 
stantial change or changes in the neighborhood are first 
shown to have occurred since that date; in the latter event, 
it would then be proper to permit further testimony to show 
the changes in the neighborhood prior to that d^te—the 
date of the trial in the Zarin case—in order that the court 
might determine whether all the changes—those occurring 
before December, 1943 as well as those shown to have oc¬ 
curred after that date—would make it unequitable; to en¬ 
force the covenants. The lack of specific findings; in the 
Zarin case does not impair this effect of the decision; which 
was made on the merits after full trial in open court. 

2. Findings of Fact Supported by Evidence. —^The trial 
court was not in error in finding that no substantial change 
had been shown by appellant in the nature and use of the 
areas in and around Chevy Chase, D. C. or in the neighbor¬ 
hood adjacent thereto, since December, 1943. As a matter 
of law and by agreement of appellant’s counsel, the burden 
was upon appellant to show any such changes. It has; failed 
to do so and nowhere in its brief does the appellant attempt 
to argue that it has shown any material or substantial 
change in the neighborhood since the trial in the Zarik case. 
Appellant lists on page 13 of its brief the changes it Sieges 
have occurred, most of which are not material or substan¬ 
tial changes and the remainder of which the appellant did 


i 
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not prove and are nowhere supported by any evidence in 
the record. After listing such alleged changes, appellant 
makes no extended reference to them in this connection. 

3. Covenants Unquestionably Valid.—^The existence and 
validity of the covenants are not in question on this appeal. 
Not only have there been many adjudicated cases in this 
jurisdiction including three sustaining the validity of these 
very covenants, but also counsel for appellant has admitted 
their validity subject only to its affirmative defense going 
to changes in the neighborhood. Accordingly, the extensive 
argument now made in appellant’s brief (pp. 18-28) attack¬ 
ing the validity of the covenant is frivolous. This is par¬ 
ticularly true in the light of the fact that the entire argu¬ 
ment is based in the greatest part upon assertions not any¬ 
where supported by evidence adduced in this case. Simi¬ 
larly, the argument of appellant appearing on pages 28-38 
of its brief has no relevancy to this appeal. It is an argu¬ 
ment in effect attacking the District Court decision in the 
Zarin case in 1943, again based upon assertions not in evi¬ 
dence in this case. 


IV. 

AEGUMENT. 

L THE ISSUES RAISED BY APPELLANT’S APPIRMA- 
TIVE DEFENSE ARE RES JUDICATA AS OF DE¬ 
CEMBER, 1943. 

The appellant, in its brief asserts that the judgment in 
the Zarin case is not res judicata of the affirmative defense 
in this case, and so far as we can make out the nature of 
appellant’s argument, it relies upon the following grounds: 
(a) the issues of the Zarin case and those of the affirmative 
defense in this action, it is argued, are not the same and the 
relief requested was different; (b) the appellant claims it is 
not bound by the judgment in the Zarin case because it was 
not a party to that action; (c) the appellant claims that, be¬ 
cause there were no specific findings of fact, the Zarin case 
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1 
t 

cannot operate as a bar to tbe issues necessarily! involved 
therein; and finally (d) the appellant asserts that! the trial 
judge was bound by the views of the pre-trial judge how¬ 
ever erroneous. I 

« 

{ 

I 

(a) The issues involved. i 

The findings of fact, the conclusions of law (App. 51-56) 
and the opinion of the trial judge (App. 215) all make clear 
what is at once apparent upon even a cursory exaUiination 
of the record in the Zarin case: the only real controversy 
in that extensive litigation was as to the changes in the 
neighborhood from 1907 to the time of trial in that .case—a 
trial that continued over a period of two weeks in | Decem¬ 
ber, 1943, and which was disposed of on the merits ;regard¬ 
less of the existence of findings of fact and conclusions of 
law (Rule 41(b), F. R. C. P.). Further, a comparison of the 
affirmative defense raised by the appellant below in the alle¬ 
gations of its answer (App. 11,12,14-18) with the cotnplaint 
of its predecessor in title in the Zarin case will show a re¬ 
markable coincidence of allegations as to the changes which 
are alleged to have occurred in that period. The material 
allegations of the complaint in the Zarin case are as fol¬ 
lows: 

j 

(6) Since the establishment of said covenants, the 

conditions in the neighborhood thereby affected have 
radically changed, as is hereinafter set fortbj; that 
many of the defendants recognize that these changes 
have taken place and that it is now inequitable i to en¬ 
force said covenants as to the plaintiff’s property; 
that a number of the defendants have signed a; paper 
writing consenting to the construction of an apartment 
house upon her property, a copy of which writing, 
marked “Exhibit A”, is hereto attached and made a 
part hereof. j 

(7) At the time of the establishment of said' cove¬ 
nants the neighborhood in question was distinctly sub¬ 
urban; it was a select residential section free of com- 


I 




16 


mercial enterprises and structures of any and every de¬ 
scription. However, that part of the neighborhood 
facing Connecticut Avenue has undergone a complete 
change; immediately to the West of plaintiff^s prop¬ 
erty is a bus terminal, and the Connecticut Avenue 
frontage of the three blocks lying to the South of said 
terminal are all used for commercial purposes; that 
apartment houses are now located along the Connec¬ 
ticut Avenue front of the two blocks lying to the South 
of said commercial area; that immediately to the South 
of the plaintiff’s property is a large public school; that 
along the Connecticut Avenue front of the fourth 
square to the South of plaintiff’s property there are a 
number of apartment houses. To the North of the 
plaintiff’s property there are two large churches and 
an apartment house. 

The plaintiff’s property has been and now is zoned 
Residential 60 “C”, and under the Zoning Laws, and 
regulations passed pursuant thereto, can be used for 
apartment house purposes. 

(8) There is a great amount of automobile and bus 
traffic passing the plaintiff’s property and this, with 
the other conditions herein enumerated, render her 
property entirely unsuitable for private residence pur¬ 
poses. The plaintiff has endeavored to rent or sell her 
property, hut is unable to obtain a fair rental or fair 
price for the property, as under present conditions, 
there is no demand for her property. Her home is 
large and costly to maintain; she is financially unable 
to maintain said property as it should be maintained 
and if the restrictions are continued the result will be 
that the property will be subject to tremendous deterio¬ 
ration, will become in a condition of great disrepair, 
will become a derelict and an eye sore to the commun¬ 
ity, which condition will tend to decrease the values of 
properties in this neighborhood. 

(9) The aforesaid covenants have heretofore been 
violated, in that in the said subdivision a school and a 
church have been constructed; that though the prop¬ 
erty upon which the aforesaid bus terminal was con¬ 
structed is not within said subdivision, yet our Court 
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of Appeals in the case of Chevy Chase Lcmd Qompcmy 
V. Poole, 48 App. D. C., 400, held it was subject, as a 
matter of law, to said covenants for the benefit of said 
subdivision, and yet within the last year a bus terminal 
or station has been constructed upon said p;roperty. 
The defendants should now be estopped from enforcing 
said covenants as to the plaintiff’s property. 

I 

Yet, in the face of these objectively ascertainable facts 
in the record of this case, the appellant asserts the issues 
in the Zarin case are not those raised by its affirmative 
defense. Although this part of appellant’s argument is 
somewhat incoherent, we gather that the appellant jargues, 
in effect, that because its predecessor in title was th^ plain¬ 
tiff in the prior action and the appellant was defendant 
below, the actions are altogether different and the doctrine 
of res judicata does not apply. In the light of the fact that 
the issue as to changes in the neighborhood was necessarily 
involved and the only real controversy in the former action, 
and was determined after trial on the merits, it is uhneces- 
sary to involve here the question whether the priori action 
was the same action as the present one. It is a fundatnental 
principle of jurisprudence that material facts or questions 
which were in issue in a former action, and were there ad¬ 
mitted or judicially determined, are conclusively settled by 
a judgment rendered therein, and that such facts or! ques¬ 
tions become res judicata and may not again be litigated 
in a subsequent action between the same parties or their 
privies, regardless of the form the issue may take in the 
subsequent action. In this jurisdiction as late as 1945, this 
fundamental principle was re-asserted in Gill v. Gill, 79 XT. 
S. App., D. C. 357, 147 F. (2d) 154. See also Myers v. In¬ 
ternational Trust Co., 263 U. S. 64, 68 L. Ed. 165, 44 S. Ct. 
86. And all the cases cited by the appellant on pagies 42 
and 43 of its brief likewise assert the same principled 
There is also a suggestion in the brief of appellant that 
the issue in the Zarin case related only to changes wiithin 

i 

j 

i 

i 

i 

i 
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the subdivision and not to changes in the neighborhood 
whether within or outside the subdivision. Even a swift 
examination of the changes put into issue in that case by 
the parties will show that such a suggestion is contrary to 
fact. (Supra, p. 15 ff.) 

Finally, under this head, appellant asserts that its prede¬ 
cessor in title sought to annvl the covenant in the Zarin 
case, whereas, in fact, what was sought is exactly what ap¬ 
pellant seeks, namely, a modification of the covenant with 
respect to the very piece of property now owned by the 
appellant to permit the erection of an apartment house. 
The only difference between the appellant and its prede¬ 
cessor in title is that the latter sought to have the covenant 
legally modified before moving, whereas the appellant, 
almost immediately after the predecessor in title was re¬ 
fused court sanction, with full knowledge of that refusal, 
nevertheless undertook to do the same thing illegally. Cer¬ 
tainly, in equity, the Delaware corporation appellant’s po¬ 
sition should not be more favorably considered than the po¬ 
sition of its predecessor in title with respect to the situation 
as it existed in December, 1943. 

(b) The parties in the former action. 

At pages 48-49 of its brief, appellant seems to contend 
that it is not bound by the judgment in the Zarin case be¬ 
cause it was not a party to it, and cites in support of that 
contention cases having no bearing on the point. If any¬ 
thing is clear about the doctrine of res judicata it is that a 
judgment bars subsequent litigation of an issue determined 
thereby between the same parties and their privies (30 Am. 
Jur. page 954, §222). It is equally clear that the appellant 
herein is a privy of its predecessors in title. National Met¬ 
ropolitan Bank and Mrs. McReynolds. McNeil v. Garpy 40 
App. D. C. 397 (1911); D. C. Code (1940 Ed.) §45-303. 
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(c) The absence of specific findings of fact, i 

Appellant attempts in this Court, as it did in the court 
below, to make much of the fact that there were no| findings 
of fact in the Zarin case, and urges that, in one way or 
another, the absence of such findings prevents the former 
judgment from having any effect as res judicata. It makes 
that contention here notwithstanding the fact that it proves 
too much—namely, that if such a contention were jtrue, no 
case decided upon a general verdict of a jury could be effec¬ 
tive as res judicata. It makes that contention with the 
knowledge of F. R. C. P. 41(b) “and any dismissal not pro¬ 
vided for in this Rule other than a dismissal for Hack of 
jurisdiction or for improper venue operates as an adjudica¬ 
tion on the meritsand that that question has been pre¬ 
sented to this Court at least twice—once as late as 1945, and 
decided by this Court clearly against such a contention. 
Attwell V. Ricketts, 59 App. D. C. 199, 37 F(2d) 995 (1930); 
GUI V. Gill, 79i U. S. App. D. C. 357,147 F(2d) 154 |(1945). 

In Gill V. Gill, at page 358, the Court said: 

t 

As there was no transcript of the evidence in Civil 
Action No. 6104, and no separate findings, we must ex¬ 
amine the pleadings and the judgment to ascertain 
what was involved and determined in that suit, i 

j 

j 

And later, at page 359^ the Court continued: j 

Where a judgment for maintenance has been entered, 
without findings and in the absence of a transcript 
of the evidence, as in the present case, the trial j judge 
may not, in a subsequent action between the same par¬ 
ties, reject as unproved any facts pleaded or grpunds 
alleged which if proved, had any reasonable tendency 
to establish the conclusion of the trial judge iin the 
earlier case, or to support the judgment entered. On 
the contrary, under the familiar rule that the earlier 
judgment is res judicata, on the points and matters in 
issue and adjudicated in the first suit, the earlier judg¬ 
ment in the present case is a finality as to every ndatter 
which was offered and received to sustain or diefeat 
Mrs. GilPs case. “Even if the • • • suit is for h dif- 


i 


I 
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ferent cause of action, the right, question or fact once 
so determined must, as between the same parties • * • 
be taken as conclusively established, so long as the 
judgment in the first suit remains unmodified.’’ [Italics 
supplied.] We conclude that Mary Osborne Gill estab¬ 
lished the case which she pleaded, which was challenged 
by her husband’s answer and was tried in Civil Action 
No. 6104. 

It is also interesting to note that in Gill v. Gill, the parties 
were reversed and the claim an altogether different one 
from that asserted in the first action. 

Nevertheless, the appellant asserts, the trial judge in the 
Zarin case should have issued findings under the require¬ 
ments of Rule 52, F. B. C. P. However true that may 
have been, it was a matter to be asserted in that case by the 
predecessor in title of the appellant here, and the appellant 
here cannot be heard to claim an advantage now arising 
from a failure of its predecessor in title to assert error, if 
it existed, in the prior case. That the argument, in any 
case, is not properly directed at the question of res judicata 
is indicated again by the decision of this Court in Gill v. 
Gill, which was decided under the Federal Rules of Civil 
Procedure in 1945. 

(d) The ruling of the pre-trial judge. 

Finally, the appellant contends that, without regard to 
the clear application of the doctrine of res judicata in this 
matter, the trial judge was bound to follow at the trial the 
views expressed by the pre-trial judge on the question of 
res judicata and set forth in the pre-trial order, however 
erroneous those views may have been. Presumably, he also 
asserts that this Court is bound by the views of the pre¬ 
trial judge, because he urges this contention as a grounds 
for reversal of the judgment of the trial judge. 

One leg of appellant’s argument on this point is that the 
views of the pre-trial judge—namely, that because the de¬ 
cision in the Zarin case was unreported and set out no find- 
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ings of fact, it could not be given effect under the doctrine 
of res judicata—was the ‘‘law of the case”. The appellant 
cites no authority for its proposition nor does it attempt to 
point out just what “law of the case” means. As ,a matter 
of fact, the Supreme Court of the United States has stated 
in clear terms that the “law of the case” is a doctrine of 
convenience only and in no way limits the power of i the trial 
judge to correct obvious error previously made in the case. 
Messinger v. Anderson, 225 U. S. 436, 56 L. Ed. 1152 (1^11); 
Marks v. Frigidaire Sales Corp., 54 F(2d) 974 (App. D. C. 
1931). That same case also expressly points to the! obvious 
principle that whatever effect the “law of the casef’ might 
have in the court of original jurisdiction, it clearly cannot 
tie the hands of the appellate court. Any other resuff would 
put it in the power of the pre-trial judge to prevent ithe cor¬ 
rection of his errors either by the trial court or by thb Court 
of Appeals. The question on this appeal is whether the 
ruling of the trial judge was correct as a matter of substan¬ 
tive law. If it was, the pre-trial judge was obviously in 
error. The case should stand or fall on that point. In 
either event the views of the pre-trial judge are moqt here. 

The second leg of appellant’s argument on this point is 
that Rule 16, F. B. C. P., required the trial judge to follow 
the views of the pre-trial judge, however erroneous. A mere 
statement of the Rule, however, is a refutation of this con¬ 
tention. A pre-trial order controls the subsequent Course 
of action “unless modified at the trial to prevent manifest 
injustice.” Thus the power of the trial judge is established 
to modify such an order and a modification necessary to 
avoid an extensive trial based upon a clearly erroneous view 
of the law is obviously one to prevent manifest injustice. 
In this connection, it should be noted that the ruling of the 
pre-trial judge, was, in effect, solely a refusal to limit the 
issues at the pre-trial stage of the case. The pre-trial judge 
was in a position to do no more. ; 

In this connection, the appellant now asserts for the; first 
time in his brief that the ruling of the trial judge, in effect. 



22 


took him by surprise. It does not point out, however, that it 
did not object to the ruling on that ground, that the ruling 
was based upon admissions and statements of counsel for 
appellant in his opening statement which are binding upon 
appellant {Osccmyan v. Winchester Repeating Arms Co., 
103 U. S. 261, 26 L. Ed. 539 (1881)), and that the appellant 
made no request for a continuance because of the ruling of 
the trial judge (App. 58-63). 

In his opening statement, in the court below, counsel for 
appellant agreed completely with the position of the appel¬ 
lee as to the manner in which the doctrine of res judicata 
operates in an action here presented (App. 58). Despite 
inference to the contrary throughout appellant’s brief, it 
was never the contention of the appellees and it was not the 
ruling of the trial judge that the Zarin case precluded the 
re-examination of events prior to December, 1943 in any 
subsequent litigation involving the same parties. It is our 
contention and it was the ruling of the trial judge that, be¬ 
fore such re-examination should be undertaken, some sub¬ 
stantial change in the neighborhood should be shown since 
the Zarin case—as a preliminary matter. B.urd v. Albert, 
214 Cal. 15, 3 P.(2d) 545, 76 A. L. R. 1348 (1931). This 
is so not only as a matter of substantive law—appellant is 
bound by agreement of counsel to that view of the case 
{Oscanyan v. Winchester Repeating Arms Co., supra). Any 
other ruling, as this very case indicates, would place upon 
the residents of Chevy Chase, D. C., an intolerable burden 
in the enforcement of these covenants. It would mean that 
any time a speculator with $1,000 and substantial nerve 
willed it, the neighborhood would be forced to relitigate in 
a protracted trial all that has happened since 1907 in Chevy 
Chase, D. C. Certainly, before being allowed to place the 
residents of Chevy Chase, D. C., in such a position, it is not 
unreasonable to require the appellant to show first that 
there has been some substantial change in the neighborhood 
since the time of the last trial. 

Furthermore, the ruling of the trial judge did not limit 
the appellant to changes within the subdivision itself. The 
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record is clear that the court allowed the appellant! over the 
objection of the appellees to introduce volumindus testi¬ 
mony which the appellant claimed at the time would sub¬ 
sequently show changes in the areas adjacent to the subdi¬ 
vision since December, 1943 (Tr. 95-109; 140-149; 210-221). 
Nor did the ruling of the trial judge (App. 61) limit the ap¬ 
pellant—as it asserts in its brief at page 46—strictly to 
physical changes. As a matter of fact, the Court permitted 
the appellant to show the fact that it had obtained a spot 
rezoning by the city authorities for the erection of stores on 
the property of appellant (Tr. 54, 55). (It had been zoned 
for apartment house use even at the time of the Zarin case 
(App. 46)). This rezoning was certainly no physical; change 
in the neighborhood, and its significance, or rather its lack 
of significance, will be discussed at a later point in thd brief. 
In addition, appellant was permitted to introduce Volumi¬ 
nous testimony concerning population studies and similar 
economic data which appellant claimed at the time! would 
be related to the preliminary issue, without in fact ■ subse¬ 
quently doing so (Tr. 150-184). ; 

The evidence which the Court properly excluded and 
which the appellant now asserts at page 46 of its brief was 
excluded because it did not show physical change was of an 
immaterial and self-serving character such as the type of 
apartment house and stores appellant proposed to , build, 
the tender of evidence that appellant had permitted the 
property it owned to run down and the tender of the desire 
of the two abutting property owners. i 

Finally, we wish to bring to the attention of the icourt 
that all the objections now being raised on appeal tb the 
ruling of the trial judge on the question of res judicata are 
contrary to agreement of appellant’s counsel in his opening 
statement concerning the burden of the case which he was 
to bear (App. 58). This agreement is clearly binding upon 
appellant {Oscanyan v. Winchester Repeating Arms Co., 
supra). It would appear highly unfair to the trial court 
to permit the appellant, having made a voluntary undertak- 

I 

i 

i 

i 

I 

I 
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ing in the court below, to assert as error here rulings upon 
evidence made by the trial judge completely in accord with 
appellant’s stipulation and to ignore entirely in its argu¬ 
ment here the concessions made in its opening statement 
below. 

n. THE FINDING OF FACT OF THE TEIAL JUDGE 
THAT NO SUBSTANTIAL CHANGE IN THE 
NEIGHBORHOOD SINCE DECEMBER, 1943 WAS 
SHOWN BY APPELLANT IS FULLY SUPPORTED 
BY THE RECORD. 

Without attempting to develop the point in its argument, 
appellant nevertheless asserts at page 15 of its brief that 
the trial judge was in error in failing to find that the evi¬ 
dence “concerning matters and things occurring after the 
hearing in the aforesaid Zarin case when considered in con¬ 
junction vnth conditions which ... must be assumed to have 
existed at the time thereof” disclosed such drastic changes 
as to make unequitable the enforcement of the covenant 
against appellants. (Emphasis added.) 

Since the trial judge in fact found (Finding of Fact No. 
11) that no evidence was offered or received of any sub¬ 
stantial change in the nature of the occupancy and use of 
the subdivision or in the neighborhood adjacent thereto since 
December 1, 1943, the burden of the appellant on appeal is 
to show that such finding of fact is clearly erroneous (Rule 
52, F. R. C. P.). “The rule is no different in a suit seeking 
an injunction.”, this Court said on November 8,1948, Smith 
V. Wilson, No. 9683, _ U. S. App. D. C. Neverthe¬ 

less, the manner in which the appellant framed the asser¬ 
tion set out above—and particularly the portion in which 
emphasis was added—constitutes an important admission 
that the appellant failed to sustain the burden of showing 
material changes in the neighborhood since December, 1943. 

Appellant’s burden was to show changes, not “matters 
or things” and in its assertion of error, appellant is forced 
to import a non-existing assumption as to conditions in 
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December, 1'943—^nowhere found in evidence in the record— 
to support its statement of a showing of ^‘drastic changes”. 

We need not rely, however, upon admissions in the brief 
to show that the finding of the trial judge was correct. An 
examination of the purported list of “changes” set out on 
pages 13 and 14 of its brief and nowhere developed in ar¬ 
gument will dispose of any suggestion or inference in ap¬ 
pellant’s brief that any substantial or even ipaterial 
changes in the neighborhood were shown to have occurred 
since December, 1943. The items on this list will jbe dis¬ 
cussed in the order they appear in appellant’s brief. 

(a) Increase in motor traffic. | 

What appellant fails to bring to the attention jof the 
Court is that appellant’s own witness disclosed that,i in De¬ 
cember, 1943, there was gas rationing (Tr. 115, 154) and 
further that any traffic increase in the area was the normal 
increase throughout the entire city (Tr. 187-189).; This 
Court, with reference to the very covenant here involved, 
has held evidence of increased traffic is not a change in 
character of a neighborhood. Kenealy v. Chevy Chase Land 
Co., 63 App. D. C. 378 (1934). 

1 

(b) The public school. j 

In 1943, the E. V. Brown School was being used as the 
wartime office for the District of Columbia Office of'Price 
Control (Tr. 114). Since then the building has be^n va¬ 
cated by that body and has been converted into a'; local 
hbrary and r )creation center (Tr. 213)—not a recreational- 
athletic field as asserted by appellant. Such a chaijge is 
certainly not consistent with the assertions of appellant of 
increased commercialization of the area. It is, rather,; fully 
consonant with and complementary to the residential nature 
of the subdivision and more nearly comparable to itsi long 
time use as a school. 

i 

(c) The hack stcmd. | 

i 

The record does not contain any evidence of the reac^tivor- 
tion of any hack stand. In the first place, the hack stand 
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is on the west side of Connecticut Avenue—^not within the 
subdivision—and, in the second place, the appellant’s own 
witness testified that it was there at least as early as 
March, 1943 (Tr. 280-288). Therefore, there is involved 
here no change whatsoever. 

(d) Tourist homes. 

There is literally no evidence in the record that ‘‘a large 
tourist home was established at 3733 Morrison Street.” 
The witness who attempted to testify upon these facts was 
the principal owner of the appellant corporation, Jacob Gr. 
Feldman, who obviously had a substantial interest in the 
matter. It developed upon cross-examination that his tes¬ 
timony, relied upon by appellant here, was hearsay and 
was therefore stricken from the record (Tr. 241, 251, 252). 
It is obvious that, if any such change had occurred, appel¬ 
lant would not have attempted to rely on hearsay from the 
principal stockholder of appellant. As a result of the strik¬ 
ing of the hearsay testimony, no evidence exists in this 
record of any change in the subdivision of the type as¬ 
serted here. 

In addition, the reference of appellant to 5519 Connecti¬ 
cut Avenue is not material because that property is not 
within the subdivision, Chevy Chase, D. C., and was never 
subject to the covenant involved in this action. 

(e) The deterioration of appellant's property. 

It seems inconceivable that appellant can argue with any 
sincerity or in any case to be heard that equity should re¬ 
lieve it of the covenant because it allowed the property it 
bought with full knowledge of the covenant and for the 
specific purpose of abrogating the covenant to fall into dis¬ 
repair. 

(f) Rezonvng. 

The appellant fails to point out that the property it owns 
was already zoned for apartment house use at the time of 
the Zarin case and that the effect of the spot rezoning in 
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1945 was merely to authorize stores on the ground fioor of 
appellant’s proposed apartment house so far as the city is 
concerned (App. 46; Tr. 54, 55). Appellant does not argue 
from this rezoning that the validity of the covenants; is any 
way affected; in fact, in opening statement of counsel, ap¬ 
pellant has conceded the validity of the covenants subject 
to proof of its affirmative defense. Consequently, ipsofar 
as the rezoning constitutes a ^‘change” in the neighborhood, 
it had no substantial bearing upon the residential pature 
of the subdivision, in which there has never been a j viola¬ 
tion or modification of the covenant and which never has 
had and has not now any apartment houses or stores 
within its boundaries. i 


(g) Commercial estahlishmewts. 

The commercial establishments referred to by appellant 
are all on the west side of Connecticut Avenue, and not 
within the subdivision, Chevy Chase, D. C. The west side 
of Connecticut Avenue referred to by appellant wps in 
1943 and for a very long time prior thereto fully occupied 
by commercial establishments of a first commercial char¬ 
acter and the references of appellant indicate no change in 
the nature of the use of the property, but merely the ordi¬ 
nary routine changes in commercial tenants (Tr. 145|-149, 
210-225). i 

I 

(h) Wishes of abutting property owners. i 

I 

It seems frivolous to suggest that the wishes of thej two 
abutting property owners constitute “changes” since 1943. 

Thus the record discloses no change whatsoever ini the 
residential nature of the subdivision or in the nature of its 
vicinage with reference to the commercial usage of prop¬ 
erty on the west side of Connecticut Avenue, the hack 
stand, or the property at 3733 Morrison Avenue. With Ref¬ 
erence to the school which was used by the OPA in 1943, 
the change to a library and recreation center is a chapge 
buttressing the residential nature of the subdivision. The 
increase in traffic is entirely immaterial, since gas ration- 
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ing existed in 1943 and the increase since is nothing more 
than normaL 

The assertions that the deterioration of appellant’s prop¬ 
erty and the “wishes” of the two abutting property own¬ 
ers constitute “changes” are frivolous. 

Hence, the “drastic” changes in the neighborhood relied 
upon by the appellant turn out to be the remodeling of a 
house outside of the subdivision and a spot rezoning per¬ 
mitting appellant to put stores in the ground floor of its 
proposed apartment so far as the city was concerned. 

On such a showing, the trial judge cannot be held to be 
so clearly in error as to warrant upsetting his findings of 
fact on appeal or at all in error in refusing to allow a re¬ 
examination of everything that happened in a four-square- 
block subdivision and the surrounding neighborhood be¬ 
tween 1907 and December, 1943 when those matters were 
heard in an extensive trial and determined against the 
same contentions then offered by the appellant’s predeces¬ 
sors in title. 

in. THE EXISTENCE AND VALIDITY OF THE COVE- 
NANTS ARE NOT IN QUESTION ON THIS AP¬ 
PEAL. 

A substantial portion of the brief of the appellant is 
directed against the validity of the covenants and the rul¬ 
ing in the Zarin case (pages 18-38). Neither of these ques¬ 
tions is before the Court. On opening argument counsel 
for appellant conceded the validity of the covenants. He 
cannot rescind this and contend otherwise here. And if 
the trial judge was correct in his application of the doctrine 
of res judicata, the question as to changes in the neighbor¬ 
hood since 1907 will not be relitigated—as the appellant 
seeks to do in this portion of the brief. These arguments 
would only be applicable after the appellant had sustained 
his basic burden of showing a current change. 

Since the arguments have been made, however, it should 
be brought to the attention of the Court, that all of them 
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have been specifically dealt with in this jurisdiction, many 
of them in cases involving the covenant involved |in this 
case—and all of them decided against the contentions of 
the appellant. Chevy Chase Land Co, v. Poole, 48 App. 
D. C. 400 (1919); Kenealy v. Chevy Chase Land Co., 63 App. 
D. C. 378 (1934); Jameson v. Brown, 71 App. D. C. 254, 
109 F. (2d) 830 (1939); Grady v. Garland, 67 App: D. C. 
73, cert. den. 302 U. S. 694, 82 L. ed. 536; Mays v. Byrgess, 
79 App. D. C. 343, cert den. 325 U. S. 868, 89 L. ei 1987, 
reh. den. 325 U. S. 896, 89 L. ed. 2006; Hurd v. Hodges, 82 

App. D. C. 180, rev. on other grounds,-U. S.H —, 92 

L. ed. (Adv. Op. #16) 857. 

As for the argument now made by appellant on i pages 
22-28 of its brief, despite the concession of its counsel upon 
opening statement, that the covenants are not valid with 
respect to Chevy Chase, D. C. because the grantor did not 
use the same covenants with respect to other subdivisions 
it created, this contention is made despite the fact that 
the validity of these very covenants was sustained in the 
Poole case, the Kenealy case and the Zarin case, supra. 
The appellant’s claim (pages 28-36) concerning the'com¬ 
mercial development on the west side of Connecticut!Ave¬ 
nue, outside the subdivision, had been specifically set down 
in the Kenealy case, Grady v. Garland, and Jameson v. 
Brown, supra. In the latter case, this Court, by J;udge 
Edgerton, said, “It is no answer to say that they cannot 
stop the sale of liquor on the west side of 14th Street. A 
similar argument might be made against the enforcement 
of almost any restrictive covenant. All restrictions have 
boundaries, and no restriction gives protection against 
what goes on across the boundary.” Similarly the sub¬ 
sidiary arguments of appellant have all been specifically 
met in the cases cited above, many of which do not appear 
anywhere in appellant’s brief. 

While on the District Court Justice Proctor wrot^ an 
excellent opinion in McKivmey v. Burman, Civil #4397-47 
on February 28, 1948 (76 WLR 510) enforcing a building 
line restriction on Lamont Street, Northwest, at Eleventh, 
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against the construction of an encroaching store, notwith¬ 
standing existing porch and bay windows violations. It is 
the latest answer to most of the arguments appellant raises 
here: “Next it is argued that conditions have so changed 
as to render it inequitable to enforce the covenant. .. . The 
objects intended by the covenant still prevail on Lamont 
between 11th and 13th. No change has taken place there to 
materially impair the object and intent of the covenant. 
Jameson v. Brown, 71 App. D. C. 254, 68 W. L. R. 550; 
Castleman v. Avignone, 56 App. D. C. 253, 54 W. L. R. 274. 
Columbia Heights is far too large an area to treat as one 
neighborhood in dealing with these questions. 

The opinion goes on to treat with the argument of Bur- 
man that enforcement would work hardship on it without 
benefiting plaintiffs. The Court states “. . . probably the 
worst is that this breach, if allowed to stand will become 
an opening wedge for further violations. If the line can be 
broken at the corner, it can with equal justification, be 
broken at other points along the street. ’ ’ 

Finally, in Kenealy v. Chevy Chase Land Co., this Court, 
in pointing out that the covenants involved here were ap¬ 
proved in the Poole case, said: 

It is a matter of common knowledge that Chevy 
Chase Circle is one of the most attractive residential 
sections of the National Capital. That this has been 
due to the general scheme under which the section has 
been developed and to which we have already alluded, 
there can be no doubt. Appellants when they acquired 
land in this section not only knew of this general 
scheme under which no business would be allowed and 
no apartment houses erected, but by setting “their 
hands and seals” to the deeds acknowledged the exist¬ 
ence of the scheme and “their intention to be bound” 
thereby. Only a few years have elapsed, and yet it is 
contended that conditions have so changed as to make 
inequitable the enforcement of the restrictive cove¬ 
nants. The purchasers of lots in this subdivision had 
a right to assume that their quiet and enjoyment should 
not be disturbed. The restrictions to that end were 
reasonable and were approved in the Poole Case. 
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At a later point, the Court quoted with approval the fol¬ 
lowing language from another case: 

1 

This subdivision was restricted for a purpose, aind that 
purpose was to make it a residence district wh^re the 
owners of homes could live quietly, away from the noise 
and bustle of business. • • * If these restrictions must 
give way because there is more or less business around 
the subdivision, then all that will be necessary! in the 
future to destroy any subdivision will be for specula¬ 
tors and others’ interested to surround it with business 
places, and all restrictions will bf discarded. We can¬ 
not agree with this construction of the contract^ 

The Court then went on to say: 

Evidence was offered by appellants that the removal 
of the restrictions would enhance fivefold the value of 
their holdings in 38 over 3. As the court obseryed in 
Smith V. Lynch, 233 Mich. 6, 206 N. W. 362, 363,i if the 
restrictions must give way for such a reason, “then all 
that will be necessary in the future to destroy any sub¬ 
division will be for speculators and others interested to 
surround it with business places. ” It is apparent that 
the enhancement in value of appellants’ holdings would 
be at the expense of all those who bought their homes 
in reliance upon the general plan or scheme. jBohm 
V. Silberstein, 220 Mich. 278, 189 N.W. 899; Reeyes v. 
Comfort, 172 Ga. 331, 157 S.E. 629; Cuneo v. Chicago 
Title & Trust Co., 337 Ill. 589,169 N.E. 760. , 

Finally, appellants contend that even though the re¬ 
striction as to business use be continued, they sihould 
be relieved of the restriction concerning apartment 
houses. We do not think so. In Cuneo v. Chicago, Title 
& Trust Co., 337 Ill. 589, 169 N.E. 760, 764, theicourt 
said: “Equity could not do justice to all the parties to 
this lawsuit by removing these restrictions on the prop¬ 
erty of appellants. The defendant Peter Reisenhaus, 
who owns the lot next to appellant Cuneo and who ihas a 
valuable home thereon, would find his property Imuch 
damaged if the lot next to it on the west was deyoted 
to commercial or apartment purposes. And soi with 
others. Equity will remove such restrictions only ;when 
to do so will not unjustly injure other property. .That 
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situation does not exist here.’^ The erection and use 
of an apartment house, many stories high, would 
not only constitute an actual violation of an ex¬ 
press covenant against the erection of apartment 
houses, but could not help being otherwise ob¬ 
jectionable. A building of that kind would cast a 
metaphorical as well as an actual shadow. The build¬ 
ing would be occupied by a large number of tenants, 
who would maintain a large number of automobiles, 
coming and going at all hours of the day and night: an 
increase in the number of automobiles of tradesmen 
and moving vans supplying the needs of the tenants 
would follow, with the inevitable noise accompanying 
them, and all would be concentrated in the neighbor¬ 
hood of the apartment house and could not do other 
than disturb the peace, quiet, and enjoyment of the 
owners of surrounding residential property. In short, 
to erect an apartment house on appellants’ property 
would change the character of the subdivision from a 
community of permanent, individual small home own¬ 
ers, who in this country form in large measure the warp 
and woof of the fabric of our citizenship, into a com¬ 
munity of an evanescent and more transient character. 

CONCLUSION. 

The judgment below should be affirmed. 

Respectfully submitted 

Henry G. Fischer, 

1130 Dupont Circle Bldg. 
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